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INTRODUCTION

Bernard VANHEUSDEN* and Lorenzo SQUINTANT**

Following the patterns initiated by the First European Environmental Law
Forum (EELF) Conference held in 2013 in Groningen, which focused on energy
transition and energy security, the Second EELF Conference focused on the
struggle of balancing economic development with environmental protection.
Governments, companies, environmental associations and citizens all over the
European Union (EU) are struggling with large-scale projects. On the one hand
large-scale projects can contribute to economic development; on the other hand
they often also raise environmental concerns. Because of their size and potential
impact, large-scale projects usually lead to heavy debates and quickly become of
great symbolic value. Consequently, large-scale projects are excellent examples of
the difficulty to balance economic development with environmental protection.

The types of large-scale projects, planned as well as ‘under construction’ in
the EU, are very diverse. One can think of all kinds of infrastructure projects
(motorways, railways, waterways, stations, ports, airports, etc.), building projects
(offices, housing projects, sports stadiums, redevelopment of brownfields, etc.),
waste projects (incineration, landfill, etc.), energy projects (electricity and gas
networks, wind farms, biogas installations, heat networks, extraction projects,
etc.), climate projects (CDM projects, etc.), water projects, etc.

In order to promote the legal thinking about all kinds of environmental and
planning law aspects of large-scale projects, Hasselt University and KU Leuven,
Campus Brussels, jointly hosted from 10 to 12 September 2014 the Second EELF
Conference, with the central topic ‘Environmental and Planning Law Aspects of
Large-Scale Projects’.

This book offers a selection of the contributions presented at the EELF
Conference. We would like to thank the anonymous reviewers for their comments
on the contributions published in this book.

Associate Professor of Environmental Law, Faculty of Law, Hasselt University (Belgium).
Assistant Professor of European and Economic Law, Faculty of Law, University of Groningen
(the Netherlands).
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Bernard Vanheusden and Lorenzo Squintani

Following the structure of the conference, the book is subdivided into six
main themes: general; public participation; environmental impact assessment;
water; nature; and land use.!

GENERAL

In Chapter 1 Marcin Stoczkiewicz focuses on environmental aspects of state aid for
energy investment projects. The development of large scale energy projects - e.g.
power stations, electricity transmission and distribution networks, gas pipelines,
storages or terminals — usually depends on state aid granted for investment by the
Member States. The EU state aid regulations are designed to protect competition
on the internal market. However, as large scale projects funded by state aid can
have a significant impact on the environment, environmental consequences may
need to be taken into account during state aid assessment. The key question in
this context is whether environmental aspects must or may be taken into account
during the state aid assessment of the economic support for investment in energy
projects. To address the question this chapter asks: (a) whether environmental
consequences must/may be part of an assessment of whether the support measure
constitutes State aid according to the meaning of Article 107(1) TFEU; and
(b) whether environmental consequences must/may be a part of an assessment of
the compatibility of the State aid measure with the internal market.

In Chapter 2 Delphine Misonne presents the new 2014 EU Regulation on the
establishment of rules and procedures with regard to the introduction of noise-
related operating restrictions at Union airports within a Balanced Approach.
The new Regulation reflects typical concerns of the Chicago Convention on
International Civil Aviation. There is a growing fear that local measures adopted
for reducing noise nuisances due to aviation could, in the long run, limit airport
capacity and development. The Regulation, as a consequence, proposes a peculiar
approach to noise management. Misonne discusses whether it shall help or hurdle
the action of public authorities, when in charge of protecting the environment.

Ludwig Krdamer deals in Chapter 3 with the participation of the civil society
in large projects in the EU. Large projects, such as for infrastructure, industrial
installations, power plants or other purposes, have increased considerably in
number in the last decades. The reasons for this development are greater mobility
of persons, increased trade, globalisation, more free time and greater welfare.
In Europe, the existence and the activities of the EU have largely contributed to
this development. In particular, the policy decision in the early 1990s to develop
trans-European networks in the area of energy, transport and telecommunication
played an important role in this regard. The EU provisions on the Structural

The summaries of the chapters below are based on the abstracts and the introductions delivered
by the authors.
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Funds provided for specific provisions for ‘big projects’ which were defined as
having an investment volume of more than 25 million euros. Other projects to be
mentioned are nuclear power plants, military projects, projects for sport events
- Olympic Games (London 2012, Sochi 2014), motorsport races, international
championships - and leisure installations such as Disneyland, Eurovegas, or
pleasure parks, festivals and concert halls. Krdmer’s contribution examines some
environmental problems linked to such projects, in particular the transparency
in the decision-making and the possibilities for civil society to participate in this
process.

Chapter 4 contains a contribution by Yixin Xu on the sustainability of Clean
Development Mechanism (CDM) projects. The significance of forest ecosystem
services for the environment and human health has been increasingly debated
by the contemporary international community. For its functions in combating
climate change, forestry was incorporated into the United Nations Framework
Convention on Climate Change (UNFCCC). However, the sustainability of forest
projects hosted in developing countries under the CDM in the Kyoto Protocol
to the UNFCCC has been questioned by scholars in terms of biodiversity
conservation and poverty alleviation. Therefore, this chapter aims to analyse
the sustainability of CDM forest projects with a focus on the regulation for the
assessment of sustainability and the incentives of the participants.

PUBLIC PARTICIPATION

According to Hendrik Schoukens in Chapter 5, many politicians believe
that environmental law has gone astray by providing the wider public and
environmental NGOs with additional procedural environmental rights which
could be used to block or at least delay large infrastructure projects. Because of
their size and potential environmental impact, large-scale projects usually lead
to polarised debates and quickly become of great symbolic value. In former days,
the lack of substantial participatory rights and the limited access to courts in
environmental cases, rendered large infrastructure projects virtually immune
from successful legal challenges. At present, however, environmental NGOs and
local action groups are increasingly eager to go to court in order to enforce their
viewpoints, which leads to an increasing number of deadlock scenarios. One way
to avoid deadlock scenarios is to take recourse to legal ratification of development
consents. By including development consents in legislative acts, an increasing
number of national and European governments, impatient with the many court
challenges against large infrastructure projects, tried to bypass the allegedly
rigid environmental impact assessment (EIA) rules. The ratification technique
has clearly been gaining popularity throughout the past few years. This chapter
addresses the multitude of thorny legal questions that pop up in the context
of legislative validation for large infrastructure projects and unravel the many
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particularities it might have to confront. In particular, it tries to analyse to what
extent the procedural demands enshrined in international and EU environmental
are reconcilable with the parliamentary process.

In Chapter 6 José Ignacio Cubero Marcos and Unai Aberasturi Gorrifio indicate
that also in Spain the legislative power authorises projects and passes plans using
the legislative act as an ordinary mechanism. This leads to a lot of controversies
about projects or plans passed by law in Spain. In many cases the decisions
have been adopted without an effective procedure to guarantee participation of
the people concerned, because the legislative procedures do not include stages
consisting in consultations or providing information from other administrations
involved. As an example, the EIA procedure cannot be followed, which allows the
legislative power to elude the analysis of the environmental impacts. Moreover, in
Spain the right to appeal legislative acts is restricted, which hampers an effective
control of the legislators’ decisions on environmental issues. Both the Aarhus
Convention and European law could be violated due to the discretionary powers
attributed to the legislative power in Spain.

Viviana Molaschi aims in Chapter 7 at giving an overview of the level of public
participation in environmental proceedings in Italy, with particular regard to the
procedures concerning major works, which generally raise opposition from the
communities involved (let us think of the NIMBY and the BANANA syndromes).
These conflicts are quite often the effect of a lack of public participation in the
decision-making process. One of the most well-known examples is given by the
construction of the high speed railway line (known as TAV), to connect Turin
and Lyon, which has aroused very strong protests, mostly as a consequence of
the so-called DAD approach (Decide, Announce, Defend), and are still ongoing.
Reflections on participatory guarantees in the environmental field entail
the analysis of the implementation in the Italian legal system of the Aarhus
Convention, which is a milestone in the evolution of environmental democracy.
This chapter focuses on participatory rights, and, specifically, on the second pillar,
whose implementation in Italy is investigated as to the Environmental Impact
Assessment (EIA), especially when major works come into consideration, and the
Strategic Environmental Assessment (SEA). The chapter also formulates some
preliminary considerations on the diffusion in the environmental (and planning)
field of the so called ‘deliberative arenas’, a new frontier of public participation in
decision-making, analysing some experiences at a regional level.

ENVIRONMENTAL IMPACT ASSESSMENT

Cross-border oil and gas pipelines as large-scale projects, which stretch across
international borders, have the potential to create substantial environmental risks.
Mehdi Piri Damagh looks in Chapter 8 at the trans-boundary environmental
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impact assessment in cross-border oil and gas pipelines and what lessons can
be learned from the 1991 Espoo Convention and the 2011 EU EIA Directive.
The Espoo Convention and the EU EIA Directive contain a few relevant rules
concerning trans-boundary EIA, and basically they encompass cross-border
pipelines as large-scale projects, which require mandatory EIA. Nevertheless, the
Espoo Convention and the EU EIA Directive mainly deal with projects with trans-
boundary impacts, while the cross-border pipelines are indeed trans-boundary
projects, which may also have trans-boundary impacts. The cross-border nature of
such projects creates extra challenges compared with the normal trans-boundary
EIA procedure for projects with trans-boundary effects. This issue increases the
level of complexity of the trans-boundary EIA procedure. The chapter aims to
provide a detailed analysis of the application of the Espoo Convention and the
EU EIA Directive to large-scale cross-border projects, in particular cross-border
pipelines. The chapter concludes that the Espoo Convention and the EU EIA
Directive both are envisaged to deal with projects with trans-boundary impacts
and not with trans-boundary projects. Therefore, conducting trans-boundary
EIA for trans-boundary projects such as cross-border pipelines under the Espoo
Convention and the EU EIA Directive may raise a few but important obstacles.

Chapter 9 explores the role of risk-based approaches to EIA in approving new
developments in the marine environment. In particular, Glen Wright examines
regulatory approaches applied to the United Kingdom’s emerging ocean energy
industry: the ‘Rochdale Envelope’ and ‘Deploy and Monitor’ approaches. This
chapter represents the first substantial exposition of these concepts in the
academic literature. It is argued that by utilising such approaches, in the context
of additional reform and a complementary marine governance framework, EIA
can contribute to a supportive regulatory environment that facilitates innovation
whilst also protecting the marine environment.

WATER

David Salm argues in Chapter 10 that the Water Framework Directive (WFD)
includes ambitious objectives that most Member States most likely will not
meet. Since legislative action is unlikely and environmental goals should not be
compromised, a realistic legal interpretation of Article 4 WFD is paramount. On
1 July 2015, the European Court of Justice delivered a judgment concerning some
crucial aspects in European water law. This ruling will most likely significantly
impair the admission of large scale projects throughout the European Union.
Critically evaluating the ECJ’s line of argument, Salm believes that the intention
of European water law is to provide tools for smart governance rather than to
make industrial projects virtually impossible.

Also, Lisa Liffler looks in Chapter 11 at the Water Framework Directive.
Coal-fired power plants emit mercury, a heavy metal that is considered persistent,
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bio-accumulative and acutely toxic to human health, ecosystems, and wildlife.
In order to avert the threat of mercury it has been added to the list of priority
hazardous substances under Annex X of the WFD in 2001. During implementation
of the WFD and its daughter directive, the Directive on Environmental Quality
Standards in the field of water policy into national law, controversies about the
compatibility of the permission of coal-fired power plants with EU water law
intensified. In particular, the phasing-out of priority hazardous substances as
required under Article 4(1)(a) 4" indent WFD is subject of on-going discussions
in legal doctrine and case-law. This contribution analyses the legal implications
of the phasing-out requirement. It is argued that Article 4(1)(a) 4" indent WFD is
directly applicable in domestic law. In consequence, it prohibits the operation and
permission of mercury emitting coal-fired power plants as of 16 December 2028.

One of the overriding problems of the 21* century is that of the protection
and the sustainable use of the scarce water resources, which is intensified due to
the climate-induced changes on water ecosystems. Population growth, economic
activities, such as industry and agriculture that presuppose an increased use of
water, and increasing urbanisation are, among others, significant drivers for an
over-exploitation of the water resources in many regions, which often results in
shortages of water availability. Vicky Karageorgou indicates in Chapter 12 that
in such circumstances, demand-oriented measures are not entirely sufficient.
Supply-oriented measures are also considered to be possible solutions to increasing
water demand in areas which are not able to live within their ecological limits.
Interbasin water transfers (IBTs) are regarded as one of the most prominent
supply oriented solutions for coping with the above-described situations. Since
the implementation of such projects presupposes large scale and significant
interventions, the consequences arising from their realisation can be far-reaching
not only from an environmental but also from a social and an economic point of
view. The main aim of the chapter is to answer the central question of whether
EU water law and EU environmental law in general provide either concrete rules
or at least certain clear-cut criteria and other relevant instruments for assessing
the permissibility of the IBTs as a possible solution for satisfying water demand
in water-stressed regions. To this end, the chapter also analyses the experience
gained through the implementation of certain relevant projects worldwide with a
view to demonstrating the various issues triggered by their realisation.

NATURE

The continuing loss of biodiversity is an issue of global concern. Europe’s
biological diversity, in addition to displaying a number of important ecological
characteristics, is testament to the millennial symbiosis between man and his
natural environment. In effect, more than on any other continent, human activities
have been shaping biodiversity over centuries. Ecosystems were relatively stable
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until the agricultural and industrial revolutions of the past two centuries. Today,
however, biodiversity faces a major crisis at both global and European levels, the
implications of which still have not been fully appreciated.

In order to reverse these negative trends, in 1979 the EU enacted the Birds
Protection Directive and in 1992 the Habitats Directive. These directives are the
cornerstones of EU nature conservation law, aiming at the conservation of the
Natura 2000 network, a network of protected sites under these directives, and the
protection of species.

Among the different provisions of the Habitats Directive, Article 6 has been
giving rise to a steady flow of cases. It requires Member States to protect designated
habitats, and provides for specific procedural requirements whenever projects or
plans are likely to threaten those protected habitats. In shedding the light on the
procedural requirements laid down under Article 6(3) and (4) of the Habitats
Directive, a key provision for implementing the EU’s system of protecting and
preserving biological diversity in the Member States, Nicolas de Sadeleer attempts
in Chapter 13 to emphasise the extent to which this atypical procedure reinforces
the obligations stemming from the EIA and the SEA Directives. In sharp contrast
to these two directives, which are entirely dedicated to impact assessments, only
two sentences in Article 6(3) of the Habitats Directive relate to the appropriate
assessment.

The protection regime for Natura 2000 sites and protected species is not
absolute: Member States may, under certain conditions, allow plans or projects
that can have an adverse impact on nature. In this case compensatory measures
can play an important role on safeguarding the Natura 2000 network and
ensuring the survival of the protected species. In Chapter 14 Geert Van Hoorick
analyses whether taking compensatory measures is always obligatory, and
discusses the aim and the characteristics (i.e. the naturalness) of compensatory
measures, in relation to other kinds of measures such as mitigation measures,
usual nature conservation measures, and former nature development measures,
and to the assessment of the adverse impact caused by the plan or project and
of the alternative solutions. These issues are discussed in light of the text of the
legislation, the guidance and practice of the European Commission, (legal)
doctrine and the judgments of the Court of Justice in the Briels case and (to a
lesser extent) the Acheloos River case.

LAND USE

Elizabeth Dunn considers in Chapter 15 the nature of land use regulation in
England and Wales and the significant role played by the courts in the context
of the increasing influence of European legislation on the planning process. In
particular, this article explores the discretion afforded to local decision-makers
and the extent to which that discretion is respected by the courts. It looks at
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the legacy of the Alconbury case from 2001 regarding the compliance of the UK
planning system with the European Convention on Human Rights. Consideration
is also given to the prevalence of judicial review claims in the context of recent
proposals for reform of the system including the new Planning Court for England
and Wales.

Finally, in Chapter 16 Ifiaki Lasagabaster and Maria del Carmen Bolafio look
at public participation in the land management law-making process in the Basque
Country (Spain), and at what the effects are on soil and other natural resources.
Soil provides the main foundation for human activities and it is a matter of
transversal nature. It affects a number of issues and regulations such as the ones
that govern water, habitats, birds or waste. Despite the progress made by Land
Management Law in the Basque Country, the most remarkable obstacle found is
that Land Management Law does not apply to some large projects. Although, in
reality, those projects have a major effect on land’s development. This is the case,
for instance, of the High Speed Train Project.

This book ends with a conclusion in which we try to place the findings from the
various contributions into the broader perspective of the EU legal framework for
achieving (quasi-)sustainability and the legal design of instruments aiming at
(quasi-)sustainability. It concludes with a call for further research on instruments
to achieve quasi-sustainability.

We wish you a pleasant and interesting read, and we look forward to meeting you
at one of the next EELF Conferences.
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CHAPTER 1

ENVIRONMENTAL ASPECTS
OF STATE AID FOR ENERGY
INVESTMENT PROJECTS

Marcin STOoCZKIEWICZ*

1. INTRODUCTION
1.1. THEMATIC CONTEXT AND SCOPE OF ANALYSIS

The European law rules on State aid are of considerable importance to the
energy sector given the traditionally high level of involvement of governments
in energy production and supply! The development of large-scale energy
projects — e.g. nuclear or coal-fired power stations, major hydropower plants,
electricity transmission and distribution networks, gas pipelines, storage, gas or
oil terminals - frequently depends on the State aid granted for investment by
the Member States. Granting State aid to develop energy projects could affect
competition on the internal energy market. Therefore State aid is in principle
prohibited under Article 107(1) of the Treaty on the Functioning of European
Union (‘TFEU’ or “Treaty’)* but can be allowed by the European Commission
if certain conditions under Articles 107(2) or 107(3) TFEU are satisfied. The
State aid rules, Articles 107-109 TFEU, are found in Title Seven, Chapter One
(named ‘Rules on Competition’) of the Treaty. The TFEU provides that the
European Union shall have exclusive competence in the area of establishing
competition rules necessary for the functioning of the internal market.? EU State
aid regulations were not established to protect the environment and do not have
environmental objectives. However, as State aid for energy investment projects

Dr Marcin Stoczkiewicz is senior lawyer and head of Climate & Energy Program at non-
governmental organisation ClientEarth.

1 L. Hancher, State aid, in C. Jones (ed.), EU Energy Law, Volume II: EU Competition Law and
Energy Markets, 2007, p. 549.

2 0] 2012 C326/51 of 26.10.2012.

3 Article 3(1)(b) TFEU.
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could have indirect significant impacts on the environment, the environmental
consequences may need to be taken into account during State aid assessment.*

The growing importance of EU climate and energy legislation has caused
several specific legal problems where environmental law and State aid law interact,
e.g. in the scope of free allowances for power stations under EU Emission Trading
System; exemptions from environmental taxes or charges; aid for Carbon Capture
and Storage projects and aid for renewable energy, energy efficiency or Combined
Heat and Power projects.” In addition, several environmental conditions are
included in the Commission’s soft law State aid documents. Indeed, the European
Commission adopted the Community Guidelines on State Aid for Environmental
Protection of 2008 as part of the first Climate and Energy Package.® Also adopted
were the Guidelines on State aid for environmental protection and energy 2014
2020 (EEAG).” These should be understood as being applicable to the EU climate
and energy policy up to 2020, confirmed by the text of EEAG, which refers in the
‘Introduction’ to the Europe 2020 strategy. It goes on: ‘“To this end, a number of
headline targets have been set, including targets for climate change and energy
sustainability: (i) a 20% reduction in EU greenhouse gas emissions from 1990
levels; (ii) raising the share of EU energy consumption produced from renewable
resources to 20%; (iii) a 20% improvement in the EU’s energy-efliciency compared
to 1990 levels.® In terms of the second climate and energy package, EEAG states
that ‘[o]n 22 January 2014 the Commission proposed the energy and climate
objectives to be met by 2030 in a Communication “A policy Framework for
climate and energy in the period from 2020 to 2030” (the 2030 Framework). The
pillars of the 2030 Framework are: i) a reduction in greenhouse gas emissions by
40% relative to the 1990 level; ii) an EU-wide binding target for renewable energy
of at least 27%; iii) renewed ambitions for energy efficiency policies; and iv) a new
governance system and a set of new indicators to ensure a competitive and secure
energy system.”

In the context of this chapter, ‘energy investment projects’ are understood
to be public or private projects which are likely to have significant effects on
the environment within the meaning of Directive 2011/92/EU of the European

4 C. Quigley QC, European State Aid Law and Policy, 2™ ed., 2009, pp. 270-293; E. Kutenicova
& A.T. Seinen, Environmental Aid, in W. Mederer, N. Pesaresi and M. van Hoof (eds.), EU
Competition Law, Volume IV: State Aid. Book Two, 2008, pp. 851-961.

5 L. Hancher, supra note 1, pp. 579-585, 642-655; M. Stoczkiewicz, State aid for energy
undertakings in EU law, 2011 [in Polish], pp. 95-130, 158-164, 241-247; M. Stoczkiewicz, The
Emission Trading Scheme in Polish Law. Selected Problems Related to the Scope of Derogation
from General Rule for Auctioning in Poland, YARS 2011 (4:4), pp. 95, 96 et seq.

6 E. Kutenicova & A.T. Seinen, supra note 4, p. 851.

7 OJ 2014 C200/1. See: P. Nicolaides & M. Kleis, A Critical Analysis of Environmental Tax
Reductions and Generation Adequacy Provisions in the EEAG 2014-2020, EStAL 2014 (4),
pp. 636, 637 et seq. M. Villar Ezcurra, EU State Aid and Energy Policies as an Instrument of
Environmental Protection: Current Stage and New Trends, EStAL 2014 (4), pp. 665, 667 et seq.

8 EEAG, para. 3.

9 EEAG, para. 4.
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Parliament and of the Council of 13 December 2011 on the assessment of the
effects of certain public and private projects on the environment,' as listed in
its Annex I, points 2, 3, 14, 16, 20, 21, 22, 23 or in Annex I, points 3, 10(i)."
All of these kinds of projects could be recognised as ‘large-scale projects’ in the
common sense.

Pursuant to Article 107(1) TFEU, any aid granted by a Member State
or through State resources in any form, which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain
goods, in so far as it affects trade between Member States, is incompatible with
the internal market. However, the prohibition of State aid under the TFEU is not
absolute. State aid for energy investment projects may be compatible with the
internal market, and therefore permissible, in a number of cases. First, certain
aid is declared by Article 107(2) TFEU to be compatible with the internal market.
Secondly, the Commission has discretion under Article 107(3) TFEU to determine
that certain aid is compatible with the internal market. Thirdly, the Council,
pursuant to Article 107(3)(e) TFEU may decide that other categories of aid may
be permissible.’* There is no doubt that Article 107(3)(c) TFEU is the broadest
legal basis by which State aid for energy investment projects can be declared to
be compatible with the internal market. It allows the Commission to consider
as compatible with the internal market State aid ‘to facilitate the development of
certain economic activities within the European Union, where such aid does not
adversely affect trading conditions to an extent contrary to the common interest.

EEAG constitutes detailed rules on the application of Article 107(3)(c) of
TFEU to aid for environmental protection and energy. Several requirements

10 0J 2012 L26/1.

Thermal power stations and other combustion installations with a heat output of 300 megawatts
or more; nuclear power stations and other nuclear reactors including the dismantling or
decommissioning of such power stations or reactors; installations for the reprocessing of
irradiated nuclear fuel; extraction of petroleum and natural gas for commercial purposes
where the amount extracted exceeds 500 tonnes/day in the case of petroleum and 500,000 cubic
metres/day in the case of gas; pipelines with a diameter of more than 800 mm and a length of
more than 40 km for the transport of gas, oil; carbon dioxide (CO,) streams for the purposes
of geological storage; construction of overhead electrical power lines with a voltage of 220 kV
or more and a length of more than 15 km; installations for storage of petroleum, petrochemical
products with a capacity of 200,000 tonnes or more; storage sites pursuant to Directive
2009/31/EG; installations for the capture of CO, streams for the purposes of geological storage
pursuant to Directive 2009/31/EC from installations covered by Annex I, or where the total
yearly capture of CO,is 1.5 megatonnes or more; industrial installations for the production
of electricity, steam and hot water (projects not included in Annex I); industrial installations
for carrying gas, steam and hot water; transmission of electrical energy by overhead cables
(projects not included in Annex I); surface storage of natural gas; underground storage of
combustible gases; surface storage of fossil fuels; industrial briquetting of coal and lignite;
installations for the processing and storage of radioactive waste (unless included in Annex I);
installations for hydroelectric energy production; installations for the capture of CO, streams
for the purposes of geological storage pursuant to Directive 2009/31/EC from installations not
covered by Annex I.

12 C. Quigley QC, supra note 4, p. 125.
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included in EEAG suggest that environmental consequences of projects that are
beneficiaries of State aid should be taken into account during the assessment of
the compatibility of measures in question. Specific conditions are provided in
respect of aid to energy from renewable sources, energy efficiency, district heating,
Carbon Capture and Storage, aid to energy infrastructure, aid for generation
adequacy and aid in the form of tradable permit schemes."

1.2. KEY QUESTIONS AND THE STRUCTURE
OF AN ANALYSIS

Any further legal reflection in the context of State aid and the environment should
start with the question of whether environmental aspects must, or eventually
may, be taken into account during State aid assessment of the economic support
for investment in potentially environmentally harmful projects. There are two
parts to this question. First, whether the measure in question constitutes State
aid. Second, if the answer to the first question is positive, whether the State
aid measure is compatible with the internal market. Taking environmental
aspects into account could have significant consequences for both questions.
In the following sections an analysis will be conducted to examine: (i) whether
environmental aspects must/may be part of an assessment of whether the support
measure constitutes State aid within the meaning of Article 107(1) TFEU, and
(ii) whether environmental aspects must/may be a part of an assessment of the
compatibility with the internal market of the State aid measure.

The structure of this chapter is adapted to the questions mentioned above.
First, the relationship between competition policy and environmental policy as
established in TFEU is described. As EU environmental policy and competition
rules have separate, specific legal bases and objectives, a question of consistency
of these rules arises. So, next the analysis is conducted to define to what extent
the ‘polluter pays’ principle and the integration clause act to integrate State aid
law with environmental protection. Subsequently, special emphasis is given to an
analysis of the integration clause in the context of State aid case-law and in the
context of EEAG. Finally, the conclusions of the analysis are presented.

2. EU ENVIRONMENTAL POLICY AND STATE AID
RULES

Articles 191 and 192 TFEU constitute the legal basis for the environmental policy
of the European Union. Article 191(1) TFEU also fixes specific environmental

13 EEAG, section 3.
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objectives." In terms of State aid, Articles 107-109 TFEU are included in Title
Seven, Chapter One (named ‘Rules on Competition’) of the Treaty. Pursuant to
Article 3(3) of the Treaty on European Union (TEU):" “The Union shall establish
an internal market. It shall work for the sustainable development of Europe
based on balanced economic growth and price stability, a highly competitive
social market economy, aiming at full employment and social progress, and a
high level of protection and improvement of the quality of the environment.’
Both ‘highly competitive social market economy’ and ‘high level of protection
and improvement of the quality of the environment’ are objectives of the Union
and their legal status is equal. In the case of any conflict between these objectives,
the Union’s authorities are committed to seeking agreement between them
and implementing them as far as possible.' It is worth noting that the Treaty’s
competition policy rules, and especially its State aid rules, do not include any
environmental objectives. The converse is also true: the Treaty’s environmental
provisions do not incorporate objectives oriented around a highly competitive
social market economy. In summary, EU environmental policy and competition
rules have separate, specific legal bases and specific objectives, yet there is no good
basis for the assertion that they are not legally equal; something which may lead
to the (false) conclusion that EU State aid policy and EU environmental policy are
clearly separated.

3. ‘POLLUTER PAYS’ AND INTEGRATION’ AS
PRINCIPLES LINKING ENVIRONMENTAL
OBJECTIVES WITH COMPETITION RULES

There are two principles of the Treaty linking environmental protection objectives
and requirements with competition rules and their enforcement: (i) the ‘polluter
pays’ principle, established by Article 191(2) TFEU; and (ii) the ‘integration’
clause established by Article 11 TFEU. Although the precise legal nature of these
principles is debatable (for example, whether they are legally binding or constitute
general guidelines),” there is no doubt that both principles are applicable to Union
policies, and especially to competition policy.

Article 191(1) TFEU: ‘Union policy on the environment shall contribute to pursuit of the
following objectives — preserving, protecting and improving the quality of the environment;
protecting human health; -prudent and rational utilisation of natural resources; -promoting
measures at international level to deal with regional or worldwide environmental problems,
and in particular combating climate change.” See: L. Krimer, EU Environmental Law, 7" ed.,
2011, pp. 8-14.

1 0J 2012 C326 of 26.10.2012.

16 139/79, Maizena GmbH, para. 23; C-44/94, National Federation of Fishermen’s Organisations,
para. 37.

See: L. Krdmer, supranote 14, pp. 14-16; R. Macrory (ed.), Principles of European Environmental
Law, 2004; N. de Sadeleer, EU Environmental Law and the Internal Market, 2014, pp. 21-89.
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3.1. THE ‘POLLUTER PAYS’ PRINCIPLE AND STATE AID

There is no need here to rehearse the jurisprudence relating to the polluter pays
principle in the Treaty and in secondary environmental legislation.”® The polluter
pays principle is particularly important in the EU State aid policy. The European
Commission is responsible for the practical implementation of the polluter
pays principle with regard to State aid. In order to ensure legal certainty, unify
practices and limit the scope of its own discretion, the Commission has issued
several ‘soft law’ instruments on State aid for environmental protection. In
1994, the Commission adopted the first Community Guidelines on State Aid
for Environmental Protection,” followed by the Guidelines of 2001, and by
the Guidelines of 2008.2" At present, the most recent guidelines are EEAG. All
these guidelines have made explicit reference to the polluter pays principle. In the
meaning of the Guidelines of 2008, the polluter pays principle means that the costs
of measures to deal with pollution should be borne by the polluter who causes the
pollution, unless the person responsible for the pollution cannot be identified or
cannot be held liable under Community or national legislation or may not be
made to bear the costs of remediation. Pollution in this context is the damage
caused by the polluter by directly or indirectly damaging the environment, or by
creating conditions leading to such damage to physical surroundings or natural
resources.”” The Commission has assumed that ultimately the polluter pays
principle would be fully implemented and the entire environmental costs would
be internalised.

The currently-in-force EEAG states: ‘the polluter pays principle or “PPP”
means that the costs of measures to deal with the pollution should be borne by
the polluter who causes the pollution’ and next ‘In Respect for the “polluter pays
principle” (“PPP”) through environmental legislation ensures in principle that
the market failure linked to negative externalities will be rectified. Therefore,
State aid is not an appropriate instrument and cannot be granted insofar as
the beneficiary of the aid could be held liable for the pollution under existing
Union or national law’.** This wording clearly shows that in EEAG the polluter
pays principle has been introduced to prohibit some State aid instruments on the
grounds that they are not compatible with the internal market. Indeed, within
the scope of State aid for environmental protection, only the aid which is either
consistent with the polluter pays principle or constitutes a particularly justified

18 See: L. Krdmer, supra note 14, pp. 26-27; J.H. Jans ¢ H.H.B. Vedder, European Environmental
Law, 3“4 ed., 2008, pp. 43-45.

v 0J 1994 C72 0f 10.03.1994.

2 0J 2001 C37 of 03.02.2001.

2 0J 2008 C82/1 of 01.04.2008.

2 0] 2008 C82/1 0f 01.04.2008, para. 70.24.

2 EEAG, section 1.3, para. 28.

24 EEAG, section 3.2, para. 44.
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exception to this principle is allowed.*” It shows how the polluter pays principle
connects State aid control with environmental policy.*

3.2. INTEGRATION PRINCIPLE AND STATE AID

Nevertheless, the main question in the context of State aid and the environment
is whether environmental aspects must, or eventually may, be taken into account
during State aid assessment of the economic support for investment in projects
which could have significant positive or negative impacts on the environment.
The European Court of Justice in the landmark ruling of 22 December 2008,
C-487/06 P, British Aggregates analysed the problem of the application of the
integration principle to State aid law. In the case of 13 September 2006, T-210/02,
British Aggregates v. Commission, the Court of First Instance upheld a Commission
decision (863/01) which had - on the basis of its nature and scheme - considered
the imposition of a levy on only certain category of aggregates (aggregate levy)
used as construction material to be justified. Certain aggregates considered as
being environmentally friendly were exempted from the scope of this levy. In its
ruling the Court of First Instance concluded that the Commission did not commit
a manifest error of assessment in concluding that the exemption from the scope
of the aggregate levy of certain aggregates having a better environmental impact
was justified. Taking into account the general environmental objectives pursued,
the Court of First Instance concluded that the exemption appeared ‘reasonably’
justified by the nature and the general scheme of the aggregate levy.”” The Court of
First Instance argued that in exercising their powers in relation to environmental
policy, ‘it is open to the Member States to introduce sectoral environmental levies
in order to attain those environmental objectives’. In particular, the Member
States are free, ‘in balancing the various interests involved, to set their priorities
as regards the protection of the environment and, as a result, to determine which
goods or services they are to decide to subject to an environmental levy.” Next,
the Court of First Instance concluded that, in that legal framework, ‘it is for the
Commission, when assessing an environmental levy for the purposes of the
Community rules on State aid, to take account of the environmental protection
requirements referred to in Article 6 EC’ (now Article 11 TFEU). According to
the Court of First Instance, that conclusion is justified in the light of Article 6 EC
(Article 11 TFEU), which ‘provides that those requirements are to be integrated

# M. Stoczkiewicz, The polluter pays principle and State aid for environmental protection, JEEPL

2009 (6:2), p. 196.
26 See more: M. Stoczkiewicz, supra note 25, pp. 171, 172 et seq.; N. de Sadeleer, State Aids and
Environmental Measures: Time for Promoting the Polluter Pays Principle, Nordic Journal of
Environmental Law 2012 (1), pp. 3, 5 et seq.
K. Van de Casteele & M. Hocine, Favouring certain undertakings or the production of certain
goods. Selectivity, in W. Mederer, N. Pesaresi & M. van Hoof (eds.), EU Competition Law,
Volume IV: State Aid, 2008, p. 261; N. de Sadeleer, supra note 17, pp. 450-451.

27
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into the definition and implementation of, inter alia, arrangements which ensure
that competition is not distorted within the internal market’.?®

This ruling has been the subject of criticism on the grounds that the concept of
selectivity was misunderstood.?® Most criticised was the Court’s of First Instance
interpretation of Article 6 EC (Article 11 TFEU). The question is whether the
integration of environmental protection in other Union policies has to be taken
into account only when it is being considered whether a State aid measure can be
justified, or also when considering the upstream question of whether a measure
constitutes State aid in the first place. It was underlined that so far the Commission
has only taken Article 6 EC (Article 11 TFEU) into account when assessing the
compatibility of a State aid with the common market.*

Also Advocate General Mengozzi in his opinion in the case C-487/06P made
comments critical of the Court of First Instance judgment. Advocate General
Mengozzi observed: ‘The approach taken by the Court of First Instance ... is
highly innovative as compared with the Community case-law on the application
of the selectivity criterion and, more generally, of the concept of aid within the
meaning of Article 87(1) EC (Article 107(1) TFEU). It is, in fact, settled case-
law that neither the fiscal nature nor the economic or social aim of the State
measure at issue, nor the environmental protection objectives with it pursues are
sufficient to exclude it from the ambit of prohibition laid down in Article 87 EC
(Article 107 TFEU). ... Neither the competence enjoyed by the Member States in
matters relating to taxation or the environment, nor the principle laid down by
Article 6 EC (Article 11 TFEU) of the integration of environmental protection
requirements into definition and implementation of Community policies, justifies
the wholesale removal of public measures that could distort competition from
the ambit of the supervisory power conferred on the Commission by the Treaty
rules on State aid. In particular, it seems to me that compliance with Article 6 EC
(Article 11 TFEU) does not require the environmental objectives of a measure to
be taken into account for the purposes of its classification under of Article 87(1)
EC (Article 107(1) TFEU), since the requirements that those objectives be
integrated into the Community monitoring of State aid can easily be satisfied by
taking them properly into consideration when it comes to assessing the measure’s

28 Opinion of Advocate General Mengozzi delivered on 17 July 2008, Case C-487/06P,

paras. 92-93.

See more: M. Stoczkiewicz, State aid for energy undertakings in EU law, 2011 [in Polish],

Pp. 253-263.

30 See: C. Arhold, The 2007/2008 Case Law of the European Court of Justice and the Court of First
Instance on State Aid, EStAL 2008 (3), p. 466; J. Lohrberg, Clarifications on the Application of
the EC State Aid Rules to Fiscal Measures Aimed at Environmental Protection. Note on Case
T-2010/02, BAA v. Commission, EStAL 2007 (3), pp. 538, 539 et seq.; M. Honore, Selectivity
and Taxation - Reflections in the Light of Case C-487/06P, British Aggregates Association,
EStAL 2009 (4), pp. 527, 529 et seq.
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compatibility with the Common Market under Article 87(3) EC (Article 107(3)
TFEU).*!

The European Court of Justice in its judgment of 22 December 2008 in Case
C-487/06P followed the Opinion of Advocate General Mengozzi and referred the
case back to the General Court.*> The European Court of Justice ruled that: ‘It is
true, as the Court of First Instance pointed out in paragraph 117 of the judgment
under appeal, that it is for the Commission, when assessing, in the light of the
Community rules on State aid, a specific measure such as an environmental levy
adopted by Member States in a field in which they retain their powers in the
absence of harmonisation measures, to take into account of the environmental
protection requirements referred to in Article 6 EC (Article 11 TFEU), which
provides that those requirements are to be integrated into the definition and
implementation of, inter alia, arrangements which ensure that competition is not
distorted within the internal market. It should also be born in mind that protection
of the environment constitutes one of essential objectives of the Community. ...
However, the need to take account of requirements relating to environmental
protection, however legitimate, cannot justify the exclusion of selective measures,
even specific ones such as environmental levies, form the scope of Article 87(1)
EC (Article 107(1) TFEU) ... as account may in any event useful be taken of the
environmental objectives when the compatibility of the State aid measure with
the common market is being assessed pursuant to Article 87(3) EC (Article 107(3)
TFEU).»

Further clarification in this aspect was made by the General Court in the
recent judgment in the case of Castelou Energia v. Commission.** The General
Court in its ruling in case T-57/11 has confirmed the applicability of the
integration principle and polluter pays principle to the State aid assessment: ‘Tt
is true that it has been sentenced that by assessing aid in accordance with EU
legislation on State aid the Commission should take into account its requirements
on environmental protection, stated in Article 11 of the TFEU (above in point
30 sentence British Aggregates vs. The Commission, EU:C:2008:757, point 90, 92;
8 Sept 2011. The Commission vs. The Netherlands, C-279/08 P Court Reports
EU:C:2011:551, point 75; and especially taking the rule ‘the polluter pays’ into
account, being a part of the appeal sentence from 16 July 2014 Germany vs. The

3 Opinion of Advocate General Mengozzi delivered on 17 July 2008, Case C-487/06P,
paras. 95-96,102.

32 The British Aggregates saga finished by the judgment of the General Court of 7 March 2012 in
Case T-210/02 RENV where the General Court annulled the Commission decision no. 863/01.
See: G. Lo Schiavo, The General Court Reassess the British Aggregates Levy: Selective
Advantages ‘Permeated’ by an Exercise on the Actual Effects of Completion? EStAL 2013 (2),
pp. 384, 385 et seq.

3 Case C-487/06P, paras. 90-92.

34 Judgment of the General Court of 3 December 2014, Case T-57/11, Castelou Energia v.
Commission.
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Commission, T-295/12, EU:T:2014:675, point 61).*° However, the General Court
expressed a narrowing interpretation of the previous case-law: “The European
court found this duty on the side of the Commission in the case that if aid
was accomplished for goals on environmental protection it can be regarded as
being coherent with the internal market, based on Article 107(3) (b) or (c) of the
TFEU. By assessing the support mechanism that has no environmental goal, the
Commission is not obliged to take environmental rules into consideration when
researching the support and implementation procedures that are not bond to it.
The support in favour of environmental protection can, pursuant to Article 107(3)
(b) or (c) of the TFEU be declared as compatible with the internal market, but
support that has severe negative impact for the environment does not have to, for
this reason, deconstruct the creation of the internal market. While environmental
protection must be integrated into the policy description and implementation of
the EU Law, including the lines stating the implementation of an internal market
(Article 11 TFEU; see also arrest 13 Sept 2005, Commission, Council, C-176/03,
Jurispr., EU:CL2005:542, para. 42), it is not in fact seen as a part of the internal
market, described as an area without internal borders, in which free movement of
traffic, goods, people, services and capital is allowed (Article 26(2) TFEU). Taken
from the juridical formulation above, in which the extent of the Commission’s
framework on the State aid procedure is extended to other provisions than
Article 107 TFEU, especially para. 3, and to ensure the coherence of the State
aid procedure provisions and the specific provisions of the European law, the
European court leads the obligation to follow other regulations than the State aid
procedure regulations, limiting them to regulations that have a negative impact
on the internal market.** In my opinion, the General Court has assumed a very
narrow approach to integration principle in State aid policy. This narrowing
approach doesn’t have appropriate ground in the Treaty. The Treaty does not
differentiate application of integration of environmental protection requirements
in different parts of competition policy, and especially does not limit integration
of environmental requirements to competition assessments of measures that have
environmental goals. The General Court’s approach could deprive the integration
principle of its real importance in the scope of State aid policy and shouldn’t be
confirmed by future settled case-law.

Both rulings (C-487/06P and T-57/11) are essential for State aid and
environmental protection. It could be concluded, simplifying the statement, that
environmental objectives cannotchange thenotion of what Stateaidisand therefore
cannot be included in the assessment of whether a particular measure constitutes
State aid within the meaning of Article 107(1) of the TFEU. Environmental rules
must be considered in the scope of assessing compatibility of the State aid measure
with the internal market pursuant to Article 107(3) of the TFEU, if the measure

3 Case T-57/11, para. 188.
3 Case T-57/11, paras. 188-189.

20 Intersentia

16-2-2016 13:51:32



Chapter 1. Environmental Aspects of State Aid for Energy Investment Projects

has an environmental goal. Nevertheless, in a case where the measure does not
have an environmental goal, environmental rules must be included during the
assessment of compatibility of the State aid measure with the internal market
pursuant to Article 107(3) of the TFEU only when specific support mechanisms
are so closely tied with the goal that the eventual incompatibility of it with the
previous provisions influence the compatibility of the support mechanism with
the internal market.

As a consequence, further considerations will be limited to an analysis of the
compatibility requirements adopted by the Commission in EEAG.

4. STATE AID FOR ENERGY INVESTMENT
PROJECTS IN ENVIRONMENT AND ENERGY
GUIDELINES 2014-2020

4.1. GENERAL REMARKS

Environmental requirements are included in several guidelines and regulations
adopted by the Commission,*” but there is no doubt that EEAG have the largest
scope of application and significance for large-scale energy investment projects.*®
The integration of environmental protection requirements into EEAG has two
aspects: (i) ‘positive integration’ - compatibility conditions which support EU
environmental protection policy; and (ii) ‘negative integration’ — compatibility
conditions which avoid State aid measures lead to environmental harm.

4.2. POSITIVE INTEGRATION

Environmental goals constitute an important part of the ‘Introduction’ of
EEAG. Pursuant to recital (3) of EEAG: “The Europe 2020 strategy focuses on
creating the conditions for smart, sustainable and inclusive growth. To that end,
a number of headline targets have been set, including targets for climate change
and energy sustainability: (i) a 20% reduction in Union greenhouse gas emissions

Communication from the Commission, Guidelines on certain State aid measures in the
context of the greenhouse gas emission allowance trading scheme post-2012, OJ 2012 C158/4;
Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid
compatible with the internal market in application of Articles 107 and 108 of the Treaty, O
2014 L187/1.

Guidelines on certain State aid measures in the context of greenhouse gas emission allowances
are limited to the certain type of State aid measure with very limited scope of application.
See: G. Catti De Gasperi, Making State Aid Control ‘Greener> The EU Emissions Trading
System and its Compatibility with Article 107 TFEU, EStAL 2010 (4), pp. 785, 786 et seq.;
M. Stoczkiewicz, Free Allocation of EU Emission Allowances to Installations for Electricity
Production from a State aid Perspective, Environmental Economics, 2012 (3:3), pp. 99, 100 et

seq.
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when compared to 1990 levels; (ii) raising the share of Union energy consumption
produced from renewable resources to 20%; and (iii) a 20% improvement in the
EU’s energy-efliciency compared to 1990 levels. The first two of these nationally
binding targets were implemented by “The climate and energy package’. In recital
(4) of EEAG the future goals of EU climate and energy policy are described: ‘On
22 January 2014 the Commission proposed the energy and climate objectives to
be met by 2030 in a Communication “A policy Framework for climate and energy
in the period from 2020 to 2030” (the 2030 Framework). The pillars of the 2030
Framework are: i) a reduction in greenhouse gas emissions by 40% relative to the
1990 level; ii) an EU-wide binding target for renewable energy of at least 27%;
iii) renewed ambitions for energy efliciency policies; and iv) a new governance
system and a set of new indicators to ensure a competitive and secure energy
system.

According to recital (5) of EEAG “The headline targets mentioned in recital (3)
are particularly important for these Guidelines.” In the recitals which follow such
aims as ‘shift towards a resource-efficient and low-carbon economy’, ‘reducing
use of resources’, fight against climate change’, ‘limit the environmental impacts
of the use of resources’ and ‘reduce greenhouse gas emissions in line with 2050
roadmap’ are mentioned as a basis for compatibility conditions.*

In EEAG the Commission sets out the compatibility conditions under
which aid for energy and environmental protection may be considered
compatible with the internal market under Article 107(3) TFEU. By establishing
common assessment principles, general compatibility conditions* and specific
compatibility conditions of State aid for renewable energy projects,*
efficiency and cogeneration projects,* Carbon Capture and Storage projects*
and aid in the form of tradable permits,** EEAG introduces the presumption
that State aid for such projects granted in accordance with these conditions will

energy

be considered compatible with the internal market. It is worth noting that the
Commission itself is bound by its own guidelines.*

4.3. NEGATIVE INTEGRATION

Even more significant from an environmental point of view is the following general
condition set out in EEAG with reference to the settled case-law of the CJEU:
‘If a State aid measure or the conditions attached to it, including its financing

» EEAG, paras. 5-6, 8-9.

40 EEAG, section 3.1-3.2.

4 EEAG, section 3.3, paras. 107-137.

42 EEAG, section 3.4, paras. 138-151.

43 EEAG, section 3.6, paras. 160-166.

a4 EEAG, section 3.10, paras. 234-236.

4 Case C-313/90, CIRFS v. Commission, para. 36; Case C-351/98, Spain v. Commission, para. 53;
Case C-409/00, Spain v. Commission, para. 95.
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method when it forms an integral part of it, entail a non-severable violation of
Union law, the aid cannot be declared compatible with the internal market.*
The importance of the following general environmental requirement should also
not be underestimated: “To avoid that State aid measures lead to environmental
harm, Member States must also ensure compliance with EU environmental
legislation, including in particular the need to carry out an environmental impact
assessment when it is required by EU law and ensure all relevant permits.*” At the
current stage of development of the EU law, this requirement of EEAG should be
understood in the light of the CJEU ruling in the BUPA case: ‘the Commission
may take into account the relevant provisions that do not strictly concern the State
aid, only when some aspects considered as aid are so closely tied with the subject
that the eventual incompatibility of it with the previous provisions influence the
compatibility of the support mechanism with the internal market’.*®
Additionally, EEAG establishes several specific compatibility conditions
with reference to EU environmental legislation directed at preventing negative
environmental impacts of the State aid measures. A few examples can be noted
in this context. When granting aid for the production of hydropower, Member
States must respect Directive 2000/60/EC (Water Framework Directive) and in
particular Article 4(7) thereof, which lays down criteria in relation to allowing
new modifications of bodies of water.*” A core principle of Union legislation on
waste is the waste hierarchy which prioritises the ways in which waste should be
treated, as described in Article 4(1) of Directive 2008/98/EC (Waste Framework
Directive). The State aid for energy from renewable sources using waste, including
waste heat, as input fuel can make a positive contribution to environmental
protection, provided that it does not circumvent the waste hierarchy principle.*
Investment aid for the relocation of undertakings to new sites for environmental
protection reasons is considered compatible with the internal market if, inter alia,
the following conditions are met: the undertaking must comply with the strictest
environmental standards applicable in the new region where it is to be located
and the beneficiary can be an undertaking established in an urban area or in a
special area of conservation designated under Directive 92/43/EEC (the Habitats
Directive) which lawfully carries out an activity that creates major pollution and
which, on account of its location, must move from its place of establishment to a
more suitable area, or an establishment or installation falling within the scope of
Directive 2012/18/EU (the Seveso III Directive).”! The Commission considers also
that aid granted to allow adaptation to future Union standards has in principle an

46 EEAG, section 3.1, para. 29, sentence 1 with the reference to case C-156/98 Germany v.

Commission, para. 78; C-333/07 Regie Networks v. Rhone Alpes Bourgogne, paras. 94-116;
Joined Cases C-128/03 and C-129/03 AEM and AEM Torino, paras. 38-51.

7 EEAG, Recital 7.

B T-289/03, BUPA and Others v. Commission, para. 132.

49 EEAG, section 3.3, para. 117.

50 EEAG, section 3.3, para. 118.

st EEAG, section 3.11, paras. 238-239.
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incentive effect, including where the standard has already been adopted but is not
yet in force, provided it incentivises the realisation of the investment long before
the standard enters into force. This will be taken to be the case if the investment is
implemented and finalised at least one year before the Union standards enter into
force. In this context ‘Union standard’ means a mandatory Union standard setting
the levels to be attained in environmental terms by individual undertakings, or
the obligation under Directive 2010/75/EU (Industrial Emission Directive) to use
the best available techniques (BAT).

The review of EEAG clearly shows that environmental objectives are
integrated in EEAG by making environmental requirements an important part
of the conditions establishing the compatibility of a measure with the internal
market.

5. CONCLUSIONS

EU environmental policy and EU competition rules have separate, specific legal
bases, distinct objectives and separate pieces of secondary legislation. However,
these two areas of EU legislation and policy do not operate independently of one
another. There are two principles of the Treaty linking environmental protection
objectives and requirements with competition rules and their enforcement: (i) the
‘integration’ clause in Article 11 TFEU and (ii) the ‘polluter pays’ principle in
Article 191(2) TFEU. The application of the integration principle to State aid
law means that environmental aspects should be taken into account during
assessment of State aid for environmental and energy projects. Environmental
objectives cannot change the notion of what State aid is and therefore cannot be
taken into account in the assessment of whether a particular measure constitutes
State aid within the meaning of Article 107(1) of the TFEU. Environmental rules
must be considered in the scope of the assessment of compatibility of the State aid
measure with the internal market pursuant to Article 107(3) of the TFEU, if the
measure has an environmental goal. In a case where the measure does not have an
environmental goal, environmental rules must be taken into consideration during
the assessment of compatibility of the State aid measure with the internal market
pursuant to Article 107(3) of the TFEU only when some aspects of considered aid
are so closely tied with the subject that the eventual incompatibility of it with the
previous provisions influences the compatibility of the support mechanism with
the internal market.

The Commission has integrated environmental objectives with State aid
control in EEAG by setting up environmental requirements as an important part
of the conditions which a measure must satisfy if it is to be deemed compatible
with the internal market. Integration of environmental protection with State aid

2 EEAG, section 3.2, para. 53 and section 1.3, para. 19(3).
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control in the scope of EEAG can be classified as twofold: (i) ‘positive’ integration
— where compatibility conditions support EU environmental protection policy
and (ii) ‘negative’ integration — where compatibility conditions prohibit State aid
measures which lead to environmental harm.
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CHAPTER 2

THE NEW 2014 REGULATION
ON NOISE-RELATED RESTRICTIONS
AT EU AIRPORTS

Help or Hurdle to Noise Management?

Delphine M1sONNE*

1. INTRODUCTION

Noise and airports: this is a long story, especially in Europe. A story about how to
reconcile the general interest linked to the use of air space with the rights of those
who suffer the consequences of the noise emissions that are generated during
take-off and landing. Aircrafts are noisy vehicles indeed and they often generate
nuisances when flying at low heights. Member States have for long been faced with
that issue, which is particularly critical when airports are not ideally located, by
being much too close to heavily populated urban areas. As a consequence, many
States have already developed substantial mandatory measures aimed at avoiding
or mitigating noise due to airport activities, with more or less success. Due to
an ever-increasing public sensitivity, case-law is flourishing, both internally and
internationally, around issues of human rights, of home protection and of the
protection of a healthy environment, in relation to day and night flights.!

FNRS Research Associate, Saint-Louis University Brussels, Belgium. The author can be
contacted at delphine.misonne@usaintlouis.be.

1 See for instance, ECtHR, Hatton and others v. the United Kingdom, judgments of 2 October
2001 (Chamber) and 8 July 2003 (Grand Chamber); ECtHR, Powell and Rayner v. the United
Kingdom, judgment of 21 February 1990; F. Tulkens, Nuisances sonores, droits fondamentaux
et constitutionnels belges : développements récents, Revue trimestrielle des Droits de homme,
2005, pp. 279-298; V. Staelens, Geluidshinder door nachtvluchten versus mensenrechten.
Analyse van de Belgische situatie in het licht van de Straatsburgse rechtspraak, NjW 2004,
pp. 218-227; T. Hauzeur, Les nuisances sonores générées par I’'aéroport de Bruxelles-National:
chronique de jurisprudence, Aménagement-Environnement, 2008 (2), pp. 72-95; F. Tulkens, Le
droit des riverains dans la défense de la qualité de leur environnement sonore, in CEDRE (dir.),
Le bruit des avions. Aspects juridiques, Brussels, Bruylant, 2002, pp. 133-163; L.G. Zambrano,
Balancing the Rights of Landowners with the Needs of Airports: The Continuing Battle over
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To a point that, from another point of view, noise-related measures have
turned out to be seen as a threat to airport development and even as the possible
cause of capacity shortage in Europe. A very topical subject in 2014, in that
very regard, is the adoption of a new Regulation aimed at revising the rules on
restricting operations at an EU airport because of noise, Regulation (EU) No
598/2014 of the European Parliament and of the Council of 16 April 2014 on the
establishment of rules and procedures with regard to the introduction of noise-
related operating restrictions at Union airports within a Balanced Approach.?
The new regulation, which is based on the Transport Title of the Treaty on the
Functioning of the European Union,’ shall enter into force on 13 June 2016.

This contribution proposes an insight into that Regulation, which nicely fits
the general theme of the present book on Environmental and Planning Law Aspects
of Large-Scale Projects. After an introduction (1. Introduction), the first section
explains the content and recent modifications of the current framework, while
paying attention to the influence of the International Civil Aviation Organization
in that evolution (especially through the notion of ‘balanced approach’) and
to relevant case-law at European Union level (2. Current framework). In a
second section, the contribution describes the content of the new Regulation
and explains its main new requirements, including those having an impact
on the decision-making processes when adopting the so-called ‘noise-related
operating restrictions’ (3. New regulation). The third section of the contribution
consists in an assessment of the environmental dimension of the Regulation,
which is based on the Transport Title of the Treaty on the Functioning of the
European Union. Does the new Regulation offer a potential to contribute to a
better protection of citizens against noise due to airport activities, an issue that
has turned out to be very sensitive in the European Union? Or shall it, on the
contrary and quite paradoxically at first sight, rather upset and complicate the
task of public authorities in balancing conflicting interests, would they wish to
give an appropriate weight to their positive obligations regarding the protection
of human rights against excessive acoustic nuisances? (4. Assessment).

Noise, J. Air L. & Com. 2000-2001 (66), p. 445; F. Hampson, Restrictions on rights of action
and the European Convention on Human Rights: the case of Powell and Rayner, in The British
Yearbook of International Law, 1990, LXI, pp. 279-310.
2 Regulation (EU) No 598/2014 of the European Parliament and of the Council of 16 April 2014
on the establishment of rules and procedures with regard to the introduction of noise-related
operating restrictions at Union airports within a Balanced Approach and repealing Directive
2002/30/EC, OJ 2014 L173/65.
Article 100(2), according to which ‘[tlhe European Parliament and the Council, acting in
accordance with the ordinary legislative procedure, may lay down appropriate provisions for
sea and air transport. They shall act after consulting the Economic and Social Committee and
the Committee of the Regions’.
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2. CURRENT FRAMEWORK
2.1. INFLUENCE OF ICAO

The regulation does not pop up in a vacuum. It repeals, with effect from 13 June
2016, a 2002 Directive on precisely the same issue (the introduction of noise-
related operating restrictions at Community airports), which did itself repeal
a former Regulation, the so-called 1999 ‘Hushkit Regulation’, which did also
found its roots in another frame.* The mainspring of that evolution is to be
found in the rules promoted at international level, within the International Civil
Aviation Organization (ICAO), a UN specialised agency founded by the Chicago
Convention of 1944,° due to the fact noise by aircraft has in the last two decades
turned out to be quite a contentious issue, by means of the impact noise-related
restrictions could have on economic activities.

The trend is clear but not smooth. The 1999 ‘Hushkit Regulation® was
done away with under pressure from ICAO members. The Regulation, because
it systematically banned the registration of ‘recertified aircrafts’, those aircrafts
meeting noise-limitation requirements only through ‘hushkitting’,” was fiercely
criticised abroad. US carriers, often flying quite noisy aircrafts fitted with these
mufflers, saw itasa clear threat of protectionism. Actions were soon brought before
the ICAO,® and also before the European Court of Justice, through a preliminary
ruling. The Regulation did not resist the heavy political pressure.’ It was replaced,
in 2002, by a new Directive, Directive 2002/30 of the European Parliament and of
the Council of 26 March 2002 on the establishment of rules and procedures with

Before the Regulation came into effect, the Community had adopted three directives imposing
limits on aircraft noise emissions: Council Directive 80/51/EEC of 20 December 1979 on the
limitation of noise emissions from subsonic aircraft (O] 1980 L18/26), as amended in particular
by Council Directive 83/206/EEC of 21 April 1983 (OJ 1983 L117/15); Council Directive
89/629/EEC of 4 December 1989 on the limitation of noise emission from civil subsonic jet
aeroplanes (O] 1989 1L363/27); and Council Directive 92/14/EEC of 2 March 1992 on the
limitation of the operation of aeroplanes covered by Part II, Chapter 2, Volume 1 of Annex

16 to the Convention on International Civil Aviation, second edition (1988) (O] 1992 L76/21),

as amended by Council Directive 98/20/EC of 30 March 1998 (O] 1998 L107/4). See, on air

transport and the environment, P. Thieffry, Droit de 'environnement de I'Union européenne,

Brussels, Bruylant, 2011, pp. 1120-1126.

3 See www.icao.int.

6 Council Regulation (EC) No 925/1999 of 29 April 1999 on the registration and operation

within the Community of certain types of civil subsonic jet aeroplanes which have been

modified and recertified as meeting the standards of volume I, Part I, Chapter 3 of Annex 16

to the Convention on International Civil Aviation, third edition (July 1993) (OJ 1999 L115/1).

Specific technical devices, the so-called hushkits, are added to airplanes in order to allow them

to change categories, among those established by the Chicago Convention, from the noisiest to

the less noisy, while still being quite polluting.

8 The United States filed a complaint at the ICAO under Article 84 of the Chicago Convention.
See Archives of the US Department of State, http://2001-2009.state.gov/r/pa/prs/ps/2002/9006.
htm.

o A. Knorr & A. Arndt, Noise wars™ the EU’s ‘Hushkit Regulation’, Bremen Universitit,

Globaliesierung der Weltwirtschaft, 2002.
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regard to the introduction of noise-related operating restrictions at Community
airports.”® This without waiting for the judgment of the European Court, which
actually fully confirmed the legality of the Hushkit approach."

The uproar caused by the 1999 EU Regulation forced the ICAO to clarify
its position on noise reduction policies. States were developing very different
approaches to the issue, from the most flexible to the most restricting. The
uncoordinated approach of individual airports led to cumulative disputes.' It
is the reason why the international agency came out, quite at the same moment,
with its new ‘balanced approach’ concept, which immediately rooted in the fresh
2002 Directive.

2.2. BALANCED APPROACH

The ‘balanced approach’ is jargon that sounds like having something to hide
and it does indeed. It sounds nice and harmless but it pursues a very specific
agenda: discourage the adoption of constraining noise-related restrictions, that
could heavily bear or air transport companies. Before adopting such measures,
one should assess all possible alternatives. Priority must be given to cost-effective
measures, which are not necessarily identical for all airports. This should all be
decided and verified on a case-by-case basis.

The concept emanates from Resolution A33-7, adopted by the 33" ICAO
Assembly, in 2001, which calls upon all ICAO Contracting States and International
Organizations ‘to recognize the leading role of ICAO in dealing with the problem
of aircraft noise” and, implicitly, to be more open to global standards. It is in that
package on environmental protection that a reference to the need to adhere to a
‘balanced approach’ is made." Details were provided later, in 2004, in a Guidance
Document."

The balanced approach concept of aircraft noise management comprises
four principal elements and requires a careful assessment of all different options
to mitigate noise, including reduction of aeroplane noise at source, land-use
planning and management measures, noise abatement operational procedures

10 0] 2002 L85/40.

i Case C-27/00 and C-122/00, 12 March 2002, Omega Air Ltd: “The Council did not commit

a manifest error of assessment in its choice of criteria by taking account of the fact that the

by-pass ratio appears more workable because it requires fewer tests and measurements, both

in terms of design and control’ (§72).

M. Murphy et al., Study on the Balanced Approach to Noise Management and its Influence on

the Economic Impact of Air Transportation, German Institute of Air Transport and Airport

Research, 2011.

1 See all documents at: www.icao.int/Meetings/AMC/MA/Assembly%2033rd%20Session/
plugin-resolutions_a33.pdf.

14 ICAO, Guidance on the Balanced Approach to Aircraft Management, Doc. 9829AN/451,
revised in 2007.
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and operating restrictions, without prejudice to relevant legal obligations, existing
agreements, current laws and established policies.

One of the key features of the approach is that noise policy should not target
single solutions but use any combinations of solutions as the most appropriate
option to solve the cause of problems.”” The approach is described as a process,
which needs to be complied with. That process requires careful assessment of
four elements, which are not proposed in a hierarchy but horizontally, apparently
equal. Still, according to commentators, operating restrictions should not be
applied as a first resort, but only after consideration of the benefits to be gained
from other elements in a manner ‘that is consistent with the balanced approach,
even if all elements are to be considered equally’.' If quiet aircraft technology can
significantly reduce the noise footprint of aircraft, the severity of noise problems
would actually mostly depend on individual airport’s locations and markets and
should be assessed distinctly, on a case-by-case basis.”” Land-use planning can,
for instance, be quite successfully used in order to avoid the annoyance about
aircraft noise.’®

2.3. NEW AVENUE FOR LITIGATION

The 2002 Directive imposed Member States to adopt a balanced approach in
dealing with noise problems at airports in their territory.”® It also required that,
when considering operating restrictions (understood as noise related action
that limits or reduces access of civil subsonic jet aeroplanes to an airport), ‘the
competent authorities shall take into account the likely costs and benefits of the
various measures available as well as airport-specific characteristics’?® These
new provisions fuelled new litigation, at the initiative of air transport operators,
showing first hints about how the new balanced approach, besides helpfully
guiding public authorities, could perhaps also hinder them in their environmental
protection tasks, when trying to adopt measures that could reduce the noise
impact of airport activities.

F. Netjasov, Contemporary measures for noise reduction in airport surroundings, Applied
Acoustics, 2012 (73), pp. 1076-1085.

M. Murphy et al., supra note 12, p. 11; R. Girvin, Aircraft noise-abatement and mitigation
strategies, Journal of Air Transport Management, 2009 (15), pp. 14-22.

v Ibid.

M. Murphy et al., supra note 12, p. 75, giving the example of how Belgium’s Liége Airport is
often mentioned as a best practice example in the light of the balanced approach.

Art. 2. ‘An approach under which Member States shall consider the available measures to
address the noise problem at an airport in their territory, namely the foreseeable effect of a
reduction of aircraft noise at source, land-use planning and management, noise abatement
operational procedures and operating restrictions’.

2 Arts. 2 and 3.
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In Belgium, a 2002 Royal Decree* imposed strict bans on nightlights
above the Brussels area, in order to dampen the nuisances resulting from the
activity of a large airport located in the close vicinity, whose awkward position
up North imposes aircrafts to take off above the densely populated city centre.
The European Commission immediately questioned the ban before the European
Court of Justice, on the very basis of a breach of the ‘balanced approach’* In
support of its action, the Commission complained that, during the period granted
to the Member States for transposition of the Directive and while the latter was
already in force, the Kingdom of Belgium adopted the Royal Decree of 14 April
2002, which, as regards the operating restrictions imposed on certain types of
aeroplanes, follows the approach adopted by Regulation No 925/1999, which
had already been repealed, and not that chosen by the Directive, which takes
the ‘balanced approach’ on board. The Court explains that, although it is true
that, in adopting the new Directive, the Community legislature was pursuing the
objective of reducing noise pollution generated by aeroplanes, as with the adoption
of Regulation No 925/1999, the fact remains that the implementing measures
envisaged by those two pieces of legislation are ‘radically different’. Under the
Directive, the reduction of noise emissions is the result of a balanced approach
on noise management in each airport, whereas the provisions of Regulation No
925/1999 aim to prevent deteriorations of the overall noise impact by imposing
operating restrictions on civil subsonic jet aeroplanes according to another
criterion. As a consequence, the court declared that Belgium was in breach of the
new 2002 Directive and of the duty to cooperate in good faith.?

Later on, it is also on basis of the same ‘balanced approach’ that the legality
of fines, that had been imposed on air companies, which did not comply with
noise quality standards, was tested before the European Court, via a preliminary
ruling. The question was whether the concept of ‘operating restriction’ in Directive
2002/30/EC had to be interpreted as including rules imposing limits on noise
levels, as measured on the ground, to be complied with by aircraft overflying areas
located near the airport and providing that any person responsible for exceeding
those limits may incur a penalty. In short: could environmental quality standards,
specific to noise, be assimilated to operating restrictions? With the consequence
that these restrictions would need to comply with the specific consultation and
cost-benefit requirements that are imposed under Annex II of the 2002 Directive.
The Court, interestingly, declares that the ‘balanced approach’ concept functions
under European law on basis of a hierarchy: ‘Recital 10 in the preamble to that
Directive states that the balanced approach constitutes a policy approach to
address aeroplane noise, including international guidance for the introduction
of operating restrictions on an airport-by-airport basis. The “balanced approach”

2 0], 17.04.2002.
2 Case C-422/05, Commission v. Belgium [2007] ECR 1-4749. V. Bouhier, CJCE, 14 juin 2007,
(Commission c. Belgique), Revue des affaires européennes, 2007-2008, pp. 421-428.

#  Referring to former Article 10 EC Treaty.
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to aircraft noise management ... comprises four principal elements and requires
careful assessment of all different options to mitigate noise, including reduction
of aeroplane noise at source, land-use planning and management measures, noise
abatement operational procedures and operating restrictions, without prejudice
to relevant legal obligations, existing agreements, current laws and established
policies.** It follows that operating restrictions are applicable only when any other
noise management measures have failed to achieve the aims of Directive 2002/30,
as laid down in Article %

According to the Court, environmental legislation, such as that at issue in
the main proceedings, imposing limits on maximum noise levels, as measured
on the ground, to be complied with by aircraft overflying areas located near
the airport, does not itself constitute a prohibition on access to the airport in
question. It observes that, in any event, the adoption of a method consisting in
measuring on the ground the noise produced by an aircraft in flight constitutes
an element of a balanced approach in that it is capable of providing more data to
help reconcile the competing interests of people affected by noise nuisance, of
economic undertakings that operate aircraft and of society as a whole. But the
judge also considers that it cannot, however, be ruled out that such legislation, in
view of the relevant economic, technical and legal contexts to which it belongs,
can have the same effect as a prohibition on access. If, indeed, the limits imposed
by that legislation are so restrictive as to oblige aircraft operators to forgo their
business operation, such legislation would amount to prohibition of access and
would constitute, therefore, ‘operating restrictions’ within the meaning of that
directive. As a consequence, the Court declared that national environmental
legislation imposing limits on maximum noise levels, as measured on the ground,
to be complied with by aircraft overflying areas located near the airport, does not
itself constitute an ‘operating restriction” within the meaning of that provision,
‘unless, in view of the relevant economic, technical and legal contexts, it can have
the same effect as prohibitions of access to the airport in question’, and left the
referring court with the task to determine whether the measures adopted by the
local authorities have such effects.?

When asked in an interim 2008 assessment?” about how happy they were
with the 2002 Directive and its balanced approach, Airport authorities were
doubtful. Many airports operators indicated that the Directive did not help them

24 With note: ‘see, in particular, Case C-442/05 Commission v Belgium [2007] ECR 1-4749,
paragraph 38’.

Case C-120/10, 8 September 2011, European Air Transport v. College d’environnement de la
Région de Bruxelles-Capitale, para. 34, paras. 24 and 25.

Case C-120/10, 8 September 2011, European Air Transport v. College d’environnement de la
Région de Bruxelles-Capitale, para. 34.

Report from the Commission to the Council and the European Parliament of 15 February
2008 - Noise Operation Restrictions at EU Airports (Report on the application of Directive
2002/30/EC) (COM (2008) 66 final).

25
26

27
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much.?® The Directive had not directly influenced the noise management around
their airport. What the Directive enabled was already possible under national
law. By contrast, several airports said that the Directive made the process of
noise management around the airport more onerous due to the requirements
of its Annex 2.%° This annex, as already mentioned, requires a consultation and
an assessment of the costs and benefits of alternative means of reducing noise
around the airport. The airport operators even mentioned the fear that airlines
might sue them easily, under the argument that the Annex 2 measures would
not have completely been adhered to. Not less importantly, the Directive did
not help reducing the number of people affected by noise, particularly at night.
That number did not even stabilise; it has increased since the Directive came into
force.*

3. NEW REGULATION
3.1. RATIO LEGIS

In such a puzzling context, why bother adopting a new Regulation on noise-
related restrictions?

The initiative emanates from a December 2011 European Commission ‘Better
airports’ package initiative. The package was clearly focused on addressing
capacity shortage at Europe’s airports and contained three legislative proposals:
one on slots, one on ground handling and one on noise.** The main focus is not
environmental protection but the facilitation of air transport.* The tone is set: ‘the
introduction of operating restrictions may have a substantial impact on business
and operations, as it restricts access to an airport. Hence, the process leading to
a decision on noise-related operating restrictions should be consistent, evidence-
based and robust to be acceptable for all stakeholders’.** The wish to avoid conflicts
with ICAO is confirmed: ‘this regulation aims to apply noise-related operating

This in particular for the German and UK airports, according to the Commission Report, that
does not give any further detail.

According to the Commission Report, p. 4, that does not give any further detail (no specific
data).

§11, p. 13, Conclusions of the 2008 Commission report.

Proposal for a Regulation of the European Parliament and of the Council on the establishment
of rules and procedures with regard to the introduction of noise-related operating restrictions
at Union airports within a Balanced Approach and repealing Directive 2002/30/EC of the
European Parliament and of the Council COM (2011) 828 final.

2 This explains the legal base of the Regulation: Article 100(2) TFEU.

Proposal for a Regulation of the European Parliament and of the Council on the establishment
of rules and procedures with regard to the introduction of noise-related operating restrictions
at Union airports within a Balanced Approach and repealing Directive 2002/30/EC of
the European Parliament and of the Council, COM (2011) 828 final - 2011/0398 (COD),
explanatory memorandum, §2.
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restrictions of the Balanced Approach in the EU in a consistent manner which
should greatly reduce the risk of international disputes in the event that third
country carriers are impacted by noise abatement measures at airports in the
Union. In addition, competent authorities will be in a better position to phase-
out the noisiest aircraft in the fleet. The proposed regulation will repeal Directive
2002/30/EC which was instrumental in bringing an international dispute to an
end and set the first steps in the harmonisation of noise management policies,
including tackling the noisiest aircraft of that time. However, the instrument
needs to be adapted to the current requirements of the aviation system and the
growing noise problem’. The new motto is ‘robust’. All steps in the assessment
process will be clarified in order to ensure a more consistent application of the
balanced approach across the Union. The proposal ‘aims to strengthen the basic
logic of the ICAO Balanced Approach by making a stronger link between its
pillars and by clarifying the different steps of the decision-making process when
considering operating restrictions’.

The Regulation is more focused on detail and process, on what to assess and
who to consult. Far beyond the general requirement for Member States to adopt the
balanced approach in dealing with noise problems that characterised the former
Directive, the new Regulation fixes the procedural steps that have to be followed
in order to adopt noise-related restrictions. It imposes a heavy consultation
process that shall ban any possibility of a rush in the future, for the adoption of
noise-related measures having a possible impact on the access to an airport. In
that regard, the legislation still bears the marks of very tense discussions between
the European Commission and the Member States, as to who should have the last
say in choosing the most appropriate restricting measures.

3.2. OPERATING RESTRICTIONS

The 598/314 Regulation only applies to Member States in which an airport with
more than 50,000 civil aircraft movements per calendar year is located and when
the introduction of noise-related operating restrictions is being considered at
such an airport.

The adoption of ‘operating restrictions’ clearly remains the central issue.

An operating restriction is a noise-related action that limits access to or reduces
the operational capacity of an airport, including operating restrictions aimed
at the withdrawal from operations of marginally compliant aircraft at specific
airports as well as operating restrictions of a partial nature, which for example
apply for an identified period of time during the day or only for certain runways
at the airport.** A ‘noise-related action’ means ‘any measure that affects the noise
climate around airports, for which the principles of the Balanced Approach apply,

3 Art. 2.6.
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including other non-operational actions that can affect the number of people
exposed to aircraft noise’*

This means in short that any measure that affects the noise climate around
airports, from the moment it limits access to or reduces the operational capacity
of an airport, can potentially qualify as an ‘operating restriction’. The scope of the
notion is consequently quite large. This even if the definition slightly changed, by
comparison to Directive 2002/30/EC,* ‘in order not to delay the implementation of
operational measures which could immediately alleviate the noise impact without
substantially affecting the operational capacity of an airport. Such measures
should therefore not be considered to constitute new operating restrictions’”

A night time flight ban is a clear and classical illustration of what is meant
by an operating restriction,*® as is a runway that is being closed, due to the noise
nuisance it generates, or a quantitative limitation in the yearly maximum of take-
off and landing movements at the airport. There are quite a few possibilities.

Would a change in air routes planning also fall within than definition (turn
sooner to the left, or more to the right ...)? Not necessarily. It all depends if it does
limit access to the airport or reduce its operational capacity.

3.3. A PROCESS UNDER CLOSE SUPERVISION

Under the new Regulation, the process of adopting operating restrictions is
made extremely heavy. In other circles, one would no doubt raise the issues of
simplification and unnecessary red tape. Here, the trend is in the reverse order:
towards a more and more burdensome regime for the public authorities.

From the mere observation of its content, the Regulation’s main implications
can be summed up as such:

- it shall slow down the process of adoption of operating restrictions;

- it shall make local authorities accountable to the European Commission for
the adoption of such restrictions, even if only through the need to answer its
objections;

- it shall impose cost-benefit analyses and intense consultation processes that,
if not complied with, could lead to judicial review.

» Art. 2.5.

“Operating restrictions” shall mean noise related action that limits or reduces access of
civil subsonic jet aeroplanes to an airport. It includes operating restrictions aimed at the
withdrawal from operations of marginally compliant aircraft at specific airports as well as
operating restrictions of a partial nature, affecting the operation of civil subsonic aeroplanes
according to time period’, Art. 2(e).

According to the preamble.

See for instance, on night bans, J. Farber et al., Night flight restrictions and airlines responses
at major European airports, CEDelft, September 2012, 55 p.; TO70 Aviation & Environment,
Night time restrictions at Amsterdam-Schiphol: an International comparison, The Hague,
2004.
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3.3.1. Notifications

Before introducing an operating restriction, such as a night ban, the competent
authorities must give six months’ notice to the other Member States, the
Commission and the relevant interested parties, according to Article 8 of the new
Regulation. They must explain, in their notification, the reasons for introducing
the operating restriction, the noise abatement objective established for the airport,
the measures that were considered to meet that objective, and the evaluation of
the likely cost-effectiveness of the various measures considered, including, where
relevant, their cross-border impact. At the request of a Member State or on its own
initiative, the Commission may, within a period of three months after the day on
which it receives notice, review the process for the introduction of an operating
restriction. Where the Commission finds that the introduction of a noise-related
operating restriction does not follow the process set out in this Regulation, it
may notify the relevant competent authority accordingly. The relevant competent
authority shall examine the Commission notification and inform the Commission
of its intentions before introducing the operating restriction.

This new notification requirement is the result of a fierce negotiation. Initially,
the proposal gave a plain veto right to the Commission, as can be read from the
following wording: ‘at the request of a Member State or on its own initiative, and
without prejudice to a pending appeal procedure, the Commission may scrutinise
the decision on an operating restriction, prior to its implementation. Where the
Commission finds that the decision does notrespect the requirements set outin this
Regulation, or is otherwise contrary to Union law, it may suspend the decision’.*
Excessive and against the subsidiarity principle, was the answer, at the occasion
of the national parliament’s scrutiny of the compliance with the subsidiarity
principle. Such a veto would clearly lead to a deterioration of the protection of
the citizens. As expressed by the Austrian authorities,* ‘the primary objective
pursued by the Commission is to overcome the perceived capacity shortages at
European airports. The issue of noise abatement is of secondary importance in
this context, as reflected in the overriding importance attributed to cost efficiency
in the proposal. Hence, there is cause for concern that the proposed version would
lead to a deterioration of the noise situation for people living in the surroundings
of airports. In return for an increase in capacity, the Commission is willing to
accept a reduction in the level of protection for the resident population, which
is not acceptable’. What more, ‘noise-related operating restrictions are often
agreed upon after protracted negotiations among all stakeholders, representing a
delicate compromise between the groups concerned. If the Commission had the
right to interfere with such arrangements, this would unnecessarily contribute

Former version of Art. 10.

European Affairs Committee of the Federal Council of 12 April 2012 to the European
Parliament and the Council pursuant to Article 23f (4) of the Austrian Constitution, available
at: ipex.eu.

40
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to a further alienation between the EU bodies and the citizens, and violate the
autonomy of local decision-making, a principle recognised by Union law’. Other
Parliaments did also firmly reject the proposal.”!

Even if the Commission has now been denied the possibility of a veto, it still
keeps the possibility to review the process for the introduction of an operating
restriction and, where it finds that the introduction of a noise-related operating
restriction does not follow the process set out in the Regulation, to ask for
explanation. The intrusion of the European Commission into a dynamic that was
so far left to local authorities and domestic arrangements is a new requisite, that
shall turn out to be one of the cornerstones of the new regime. When one knows
how politically sensitive these airport-related noise issues are already at domestic
level, it remains to be seen how constructive the intervention of that new actor
shall be, when re-examining the agreements obtained between local authorities,
sometimes with much efforts, in the light of the new Regulation.

The notification processisalso bound by a six-month long standstill obligation:
‘Before introducing an operating restriction, the competent authorities shall
give to the Member States, the Commission and the relevant interested parties
six months’ notice’.** Six months - a very long deadline if without any possible
nuance, without any consideration of possible pending judgments or other legal
constraints.*

The future shall not be made of rushed decisions. React slowly, a first step
towards wiser solutions?

3.3.2. Extensive Consultations

Dialogue is often profitable for finding balanced solutions. Understanding each
other’s concerns, discovering possible win-win options - who would oppose
the idea of large consultation processes, when facing the need to solve sensitive
issues? The Regulation goes very far in that direction. It even mentions the
possibility of a mediation process, ‘organised in a timely and substantive manner’,

See reasoned opinion by the Bundesrat of the Federal Republic of Germany/by the French
Senate/by the House of Representatives of the Kingdom of the Netherlands on the proposal for
a regulation of the European Parliament and of the Council on the establishment of rules and
procedures with regard to the introduction of noise-related operating restrictions at Union
airports within a Balanced Approach and repealing Directive 2002/30/EC of the European
Parliament and of the Council (COM (2011) 828 - C7-0456/2011 - 2011/0398(COD)). See
J. Weissenberger, New rules on EU airport noise restrictions, Library briefing of the European
Parliament, 5 February 2013.

2 Art. 8(1).

Such as what happened in 2014 when a Belgian Tribunal imposed a penalty on the Federal
authorities to quickly remediate the illegality of the ‘Wathelet plan’, which reorganised
flight routes above the Brussels airport area. The judge ordered the Belgian state to adapt the
Wathelet flight plan within the following 3 months, with the threat of a fine of 50,000 euros
per day (and a maximum of 36.5 million euros). See for instance, ‘Court orders adaptation of
Brussels flight plan’, http://deredactie.be/cm/vrtnieuws.english.
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between a very broad range of possible stakeholders, offering the promise of
intense brainstorming sessions. Interested parties are, in that regard, according
to Article 6: local residents living in the vicinity of the airport and affected by
air traffic noise, or their representatives, and the relevant local authorities;
representatives of local businesses based in the vicinity of the airport, whose
activities are affected by air traffic and the operation of the airport; relevant
airport operators; representatives of those aircraft operators which may be
affected by noise-related actions; the relevant air navigation service providers;
the Network Manager, as defined in Commission Regulation (EU) No 677/2011,
where applicable, the slot coordinator.

These stakeholders must also be given the possibility to submit comments,
three months before the possible adoption of new operating restrictions.** Added
to the other notification processes mentioned under Article 8, this means that
the competent authority shall have a most important charge in networking and
communication, which shall necessarily become central to its activity.

3.4. BALANCED BUT ALSO COST-EFFECTIVE APPROACH

If there is a noise problem, that noise problem must be identified in accordance
with Directive 2002/49/EC of 25 June 2002 relating to the assessment and
management of environmental noise. The new Regulation draws a clear and
necessary link to the pre-existing ‘environmental noise Directive’,* which, even
if it does not impose any emissions limits, is a key instrument in guiding Member
States in their assessment of the acoustic quality of the environment. The noise
directive is helpful in assessing the noise problems, but the choice of solutions is
locked to the application of the new Regulation: measures that could lighten the
noise burden must be proposed according to the balanced approach.

Within the framework of the new Regulation, the balanced approach
is redefined as ‘the process developed by the International Civil Aviation
Organization under which the range of available measures, namely the reduction
of aircraft noise at source, land-use planning and management, noise abatement
operational procedures and operating restrictions, is considered in a consistent
way with a view to addressing the noise problem in the most cost-effective way on

an airport-by-airport basis’*°

o Art. 6(d).

* Directive 2002/49/EC of the European Parliament and of the Council of 25 June 2002 relating
to the assessment and management of environmental noise - Declaration by the Commission
in the Conciliation Committee on the Directive relating to the assessment and management of
environmental noise, O] 2002 L189/1226.

46 Art. 2.3, emphasis added.
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An explicit division in two categories also complements it: on the one hand,
the usual measures. On the other hand, the measures that cannot be applied as a
first resort.

‘Member States must ensure that, when noise-related action is taken, the following

combination of available measures is considered, with a view to determining the

most cost-effective measure or combination of measures:

(a) the foreseeable effect of a reduction of aircraft noise at source;

(b) land-use planning and management;

(c) noise abatement operational procedures;

(d) notapplying operating restrictions as a first resort, but only after consideration
of the other measures of the Balanced Approach.*

The available measures may, if necessary, include the withdrawal of marginally
compliant aircraft.* Member States, or airport managing bodies, as appropriate,
may offer economic incentives to encourage aircraft operators to use less noisy
aircraft during the transitional period referred to in point (4) of Article 2. Those
economic incentives shall comply with the applicable rules on State aid. Moreover,
a necessity test is imposed. Needless to say, measures or a combination of measu-
res taken in accordance with this Regulation for a given airport shall not be more
restrictive than is necessary in order to achieve the environmental noise abatement
objectives set for that airport. Operating restrictions shall be non-discriminatory,
in particular on grounds of nationality or identity, and shall not be arbitrary.

What is a cost-effective measure? According to the requirements of Annexe
II, the elements that must duly be taken into account for assessing the cost-
effectiveness of envisaged noise-related operating restrictions are, to the extent
possible, in quantifiable terms:

- the anticipated noise benefit of the envisaged measures, now and in the
future;

- the safety of aviation operations, including third-party risks;

- the capacity of the airport;

- any effects on the European aviation network.

7 Art. 5.3, emphasis added.

As specified by Art. 2.4: ““marginally compliant aircraft” means aircraft which are certified in
accordance with limits laid down in Volume 1, Part II, Chapter 3 of Annex 16 to the Convention
on International Civil Aviation signed on 7 December 1944 (the Chicago Convention) by a
cumulative margin of less than 8 EPNdB (Effective Perceived Noise in Decibels) during
a transitional period ending on 14 June 2020, and by a cumulative margin of less than 10
EPNdB following the end of that transitional period, whereby the cumulative margin is the
figure expressed in EPNdB obtained by adding the individual margins (i.e. the differences
between the certificated noise level and the maximum permitted noise level) at each of the
three reference noise measurement points defined in Volume 1, Part II, Chapter 3 of Annex 16
to the Chicago Convention.’
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It is only ‘in addition’ and if they wish to do so that competent authorities may
take due account of the following factors:

- the health and safety of local residents living in the vicinity of the airport;

- environmental sustainability, including interdependencies between noise
and emissions;

- any direct, indirect or catalytic employment and economic effects.

The exercise can hardly be described as fairly balanced. The semantic demon-
strates a clear bias against a due and fair taking into consideration of the societal
benefits that can flow from a healthier and less noisy environment, even through
transport policy.

The order in which provisions are presented in the legislative text do also
give indications about how the operating restrictions should be perceived. It is
noticeable that, even before presenting the process leading to the adoption of
possible operating restrictions, the Regulation first imposes on the Member States
the creation of a specific right of appeal against these measures: ‘Member States
shall ensure the right to appeal against operating restrictions adopted pursuant to
this Regulation before an appeal body other than the authority that adopted the
contested restriction, in accordance with national legislation and procedures’.*
This could be interpreted as the indication of a prejudice. Those measures are
not welcome and are potentially highly contentious. Is it a sort of diplomatic
language, meant to reassure foreign trade partners and the ICAO?

3.5. AUTHORITIES THAT ARE INDEPENDENT FROM
ALL STAKEHOLDERS

The adoption of the true operating restrictions (but not of the other measures
falling within a balanced approach) falls within the remit of a specific competent
authority which shall be ‘independent of any organisation which could be affected
by noise-related action. That independence may be achieved through a functional
separation’” This is a new requirement. According to the preamble, ‘the
competent authority responsible for adopting noise-related operating restrictions
should be independent of any organisation involved in the airport’s operation,
air transport or air navigation service provision, or representing the interests
thereof and of the residents living in the vicinity of the airport’.®* The required
independence is independence from all possible stakeholders. From now on, that
quite logical requirement of objectivity shall be made judiciable and accountable

“9 Art. 4, Right of Appeal.
50 Art. 3(1) and (2).
5 Paragraph 13 of the preamble.
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for. But how shall such independence be formalised? Does it entail the creation of
new decentralised agencies? Not necessarily, at least according to the preamble,
as it declares that ‘this should not be understood as requiring Member States to
modify their administrative structures or decision-making procedures’.>*

4. ASSESSMENT

The adoption of noise-related restrictions shall be a heavy test to pass in the future,
once the new Regulation shall enter into force. There is a clear wish to place them
under control, but not only under the control of competent local authorities. The
EU Commission, on the one hand, the representatives of aircrafts operators, on
the other hand, shall all intensively be heard. Together with many other interested
parties. Much ado, about allowing people to sleep soundly at night.

The logic of the Regulation is specific: seduce the ICAO and its partners.
Make sure that public authorities understand that noise insulation can also be
a solution, that airports are better located if they are not too close to cities, to
understand that heavy airplanes are noisier than lighter ones? They did know
that already, for long. The key point in the Regulation is to make the process of
adopting true restrictions on access and capacity much trickier.

On the positive side, the heavy procedural requirements and consultations
might help re-technicalise the debate, on issues where the margin of appreciation
of public authorities is so large. It has long been recognised that processes and
studies, in these highly sensitive matters, are important. Governmental decision-
making processes concerning complex issues of environmental and economic
policy such as in the case of night bans must necessarily involve appropriate
investigations and studies in order to allow them to strike a fair balance between
the various conflicting interests at stake. However, this does not mean that
decisions can only be taken if comprehensive and measurable data are available
in relation to each and every aspect of the matter to be decided. This has been
settled in another context, by the European Court of Human Rights, in the case
Hatton.> But it sheds light on a crucial question: could an operating restriction be
considered illegal aslisted in Annexe I, § 1, by the mere fact that a stakeholder was
not consulted or if some elements are missing in the cost-effectiveness exercise?

The Regulation is not balanced. This explains the serious concern that new
rules on aviation noise could fall short of what is needed to protect people living

52 On the possible autonomy of independent administrative authorities, see for instance:
E. Slautsky, Droit européen, Constitution et autorités administratives indépendantes,
APT, 2012, pp. 95-113; P.O. De Broux, Introduction a la décentralisation administrative :
évolutions théoriques et pratiques politiques, in P. Jadoul, B. Lombaert and F. Tulkens (dir.),
Le paraétatisme, Brussels, La Charte, 2010, pp. 2-32.

53 European Court of Human Rights, Hatton, Grand Chamber, 8 July 2003, § 128.
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near airports.’ The cost-effectiveness exercise does not take the health and
environmental concerns very seriously. This can be observed from the fact that
nothing is provided for framing the possible deletion of a pre-existing operating
restrictions, the suppression of a night flight ban for instance. The introduction
of restricting measures is submitted to a heavy consultation process and to cost-
benefit assessment, but their deletion? This is a potentially detrimental gap, as the
revision of noise-related operating restrictions, which were already introduced
before 13 June 2016, is foreseen: ‘they shall remain in force until the competent
authorities decide to revise them in accordance with this Regulation’® These
elements demonstrate a narrow-minded approach to how transport policies
should integrate the protection of the environment and of citizen’s health against
noise, an issue that ranks high among the environmental causes of ill-death today
in the European Union.*

Another puzzling element is the insistence on an airport-by-airport approach,
a reduction in scope that looks quite awkward when one knows how competitive
airports can be with each other and how important it could be to enlarge the
scale of the debate in order to propose solutions. ‘Consistent application of the
balanced approach should identify the most cost-effective solutions, tailor made
to the specific airport situation’. The message is that a general ban on noisy aircraft
at larger scale is not the way forward. But where shall then discussions take place,
between close regions or neighbouring States, on how to best organise the air
traffic between their competing airports? Was it not also worth looking at that
larger scale, in order to better promote aviation network efficiency?

Rather a hurdle, is the conclusion. Is this the price of compliance with global
international standards?

> www.airportwatch.org.uk/2014/07/new-eu-rules-on-airports-seen-as-too-timid-to-reduce-
extent-of-aircraft-noise/.

> Art. 14.

3 Noise in Europe, European Environmental Agency, 2014.
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CHAPTER 3

THE EU AND THE PARTICIPATION OF
CIVIL SOCIETY IN LARGE PROJECTS

Ludwig KRAMER

1. INTRODUCTION

Large projects, such as for infrastructure, industrial installations, power
plants or for other purposes, have increased considerably in number in the
last decades. The reasons for this development are greater mobility of persons,
increased trade, globalisation, more free time and greater welfare. In Europe, the
existence and the activities of the European Union have largely contributed to
this development. In particular, the policy decision in the early 1990s to develop
trans-European networks in the area of energy, transport and telecommunication
played an important role in this regard.! The EU provisions on the Structural
Funds provided for specific provisions for ‘big projects’ which were defined as
having an investment volume of more than 25 million euros. Other projects to be
mentioned are nuclear power plants, military projects, projects for sport events
- e.g. Olympic Games (London 2012, Sochi 2014), motorsport races, international
championships — and leisure installations such as Disneyland, Eurovegas, or
pleasure parks, festivals and concert halls.

The following lines will examine some environmental problems linked to
such projects, in particular the transparency in the decision-making and the
possibilities for civil society to participate in this process.

2. LARGE PROJECTS IN EU ENVIRONMENTAL
LAW

The environmental policy in Europe developed since the early 1970s a particular
concern for large projects. This process was in particular driven by the activities
and measures of the European Union. However, since the fall of the Berlin wall,

! See now Articles 170-172 TFEU.
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the financial support given to projects in non-EU countries by the European
Investment Bank (EIB) and the European Bank for Reconstruction and
Development (EBRD), later on the accession negotiations led to a considerable
spill-over of EU policies and legislative measures on non-EU countries; this
process is not yet finished, if one thinks of the Balkan States or countries such as
Ukraine or Moldavia.

The first measure to mention is the requirement of an environmental impact
assessment (EIA) for large infrastructure and other projects which was introduced
in 1985, and subsequently extended and fine-tuned.? This EIA required an
examination of the direct and indirect, secondary, cumulative, short, medium
and long-term, permanent and temporary, positive and negative effects which a
project might have on the environment.’ The impact assessment has to be made,
before the permit for the realisation of the project is granted. Though the EU
legislation does not explicitly require that the large projects which come under the
Directive require a permit, this consequence follows indirectly from the phrasing
of the Directive and was in the meantime confirmed by the EU Court of Justice.*

The impact assessment procedure requires that the ‘public concerned’ obtains
the possibility to comment on the proposal as it was submitted for permitting
to the public authorities. Though this possibility was, right from 1985 onwards,
drafted in a way that the public concerned had an individual right to participate
and that the permitting procedure was defective if this right was impaired, it
needed the entry into force of the Aarhus Convention® and a series of judgments
of the EU Court of Justice, before this individual right was generally recognised.®

For projects with transboundary impacts, the EU Directive of 1985 had
provided an intergovernmental cooperation instead of the right of citizens to
participate in the decision-making process; France had insisted in this provision
because it did not want citizens from neighbouring countries participating in the
decision-making process on its nuclear power plants, which France had frequently
placed at the border of other countries. This concept of intergovernmental
cooperation was taken over by the Espoo Convention 19867 which only
provided for such cooperation, but did not provide for individual citizens’ rights
to participate.

2 Directive 85/337, O] 1985 L175/40; at present, Directive 2011/92 on the assessment of the
effects of certain public and private projects on the environment, OJ 2012 L26/1, applies, with
amendments introduced by Directive 2014/52, O] 2014 L124/1.

3 See Directive 2011/92, supra note 2, Annex IV fn. 1.

4 Court of Justice, C-215/06, Commission v. Ireland [2008] ECR 1-4911.

5 The Aarhus Convention on access to information, public participation in decision-making and
access to justice in environmental matters, Aarhus 1998, was ratified by the EU by Decision
2005/370, O] 2005 L124/1. According to Article 216 TFEU, it is binding on the EU institutions
and on its 28 Member States and prevails over secondary EU law.

N Court of Justice, C-72/12, Altrip, judgment of 7 November 2013; C-463/11, L. v. M., judgment
of 18 April 2013. Directive 2011/92, supra note 2, Article 10a.

7 Espoo Convention on environmental impact assessment in a transboundary context, Espoo
1991. The Convention was ratified by the EU by an unpublished decision of 15 October 1996.
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In contrast to this, the Aarhus Convention® gave participation rights to
all persons concerned and did not differentiate between projects with national
and with transboundary environmental impact. Though the Convention was
ratified by all EU Member States, by the EU itself and by some other 20 countries,
its provisions have not yet led to the full recognition of a right of citizens to
participate in the decision making of projects in another State. Rather, Article 7
of EU Directive 2011/92 and the Espoo Convention continue to be applied.

EUlawalso provided for a permitrequirement for large industrial installations,
in the beginning only with regard to air emissions and water discharges,” but
subsequently also for waste generation and other impacts on the environment.'
The lists of projects which come under Directives 2011/92 and 2010/75 are very
largely identical. Also with regard to the permitting procedure, there is a right of
the public concerned to participate in the decision-making process."

3. PARTICIPATION AND CONSULTATION

In legal terms, ‘participation’ is much broader than ‘consultation’. Consultation
is the possibility of the public to comment on a specific proposal within a
specific time-span. No differentiation is made between the general public and
the public which is concerned by a project, a plan or a programme. At what time
the consultation takes place is left open. What the administration makes of the
comments is a matter for the administration. It need not give any follow-up,
explain its final choice or otherwise justify its final decision.

Participation is the possibility to make comments or submit information,
analyses or opinions on a specific project, plan or programme. In order to do
50, the administration which intends to take a decision on the project, plan or
programme shall:"?

- submit information to the public concerned as early as possible, when all
options of the envisaged administrative decision are still open;

- inform the public concerned what environmental information relevant to the
proposed activity is available;

- inform on the application for a decision which had been made (if any),
a description of the foreseeable environmental impacts, the measures to

Aarhus Convention, supra note 5, Articles 3(9) and 6.

’ Directive 84/360 on the combatting of air pollution from industrial plants, OJ 1984 L188/20.
See Directive 96/61 on integrated prevention and pollution control, OJ 1991 L257/26; Directive
2008/1 on integrated pollution and prevention control, OJ 2008 L24/8; and presently Directive
2010/75 on industrial emissions (integrated pollution prevention and control), OJ 2010
1L334/17.

i Directive 2010/75, supra note 10, Article 11.

These obligations are derived from Articles 6 and 7 of the Aarhus Convention.
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prevent or reduce negative environmental effects, and an outline of the main
alternatives that were studied;

- provide the information in an adequate, timey and effective manner so that
the public is able to comment;

- give reasonable time-frames for the submission of opinions;

- inform of the time and venue of any public hearing which is organised;

- take due account of the submissions, comments and opinions; and

- once the administrative decision is taken, give the reasons and considerations
which led to that decision.

For projects, a non-technical summary also has to be made available.

‘Participation’ implies that the public concerned has the appropriate knowledge
of the application. All legal texts therefore provide for extensive information of the
public concerned. This may be illustrated by the obligation which the competent
authorities have, when they receive a permit application for a project.’ Then they
are obliged to the public concerned of the application, the nature of the possible
decision, the public authority responsible for making the decision and details
of the procedure, in particular what environmental information relevant to the
project is available. Furthermore, they have to make available:

- adescription of the site and the physical and technical characteristics of the
project, including an estimate of the expected residues and emissions;

- adescription of the significant effects of the project on the environment;

- adescription of the measures envisaged to prevent or reduce the effects;

- anon-technical summary;

- an outline of the main alternatives studied by the applicant; and

- the main reports and advice issued to the public authorities.

At EU level, the Commission published, in 2002, a Communication on consul-
tation which was limited to the above-mentioned elements of a communicati-
on." The ratification of the Aarhus Convention by the EU did not lead to any
substantive change in the Commission’s policy. In particular, consultations take
normally place in one language (English, less frequently French) which makes the
process inaccessible for those who do not master the language.

Very soon after the adoption of the EU legislation on environmental impact
assessment, it became clear that the political or administrative decision to permit
an infrastructure project or an industrial or other installation was often taken
before the application for a permit was introduced. In order to ensure effective

3 Example taken from Directive 2010/75, supra note 10, Article 24 and Annex IV.

Commission, Towards a reinforced culture of consultation and dialogue. General principles
and minimum standards for consultation of interested parties by the Commission, COM
(2002) 704. Neither the European Parliament nor the Council provide for a systematic
participation or consultation of the concerned public.
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public participation also in such cases, the Aarhus Convention included a right to
participation concerning plans and programmes relating to the environment."”
This participation had to take place ‘when all options are open and effective
public participation can take place’. The EU followed pace and introduced,
in 2001, a requirement for an environmental impact assessment for plans and
programmes. However, the relevant Directive's only referred to such plans and
programmes which formed the basis for subsequent projects that had to undergo
an environmental impact assessment under EU law, not for all plans relating to
the environment, and is thus not in full compliance with the Aarhus Convention.

4. PARTICIPATION IN EU LARGE, IN PARTICULAR
TRANS-EUROPEAN PROJECTS

All these provisions of EU law, including those of the Espoo and the Aarhus
Conventions — which had become by virtue of their ratification by the EU, part of
EU law - did not change the basic approach that the permitting of large projects
remained the responsibility of national authorities. The fact that in many cases,
a large project would, in practice, never have been realised without the financial
support of the EU Structural Funds, the EIB or the EBRD, did not change
this reality. The reason for this approach is obvious: the public authorities of a
(Member) State could realise the project also without the financial support of
those institutions, for example by finding financial support from other sources.

For large projects under the EU Structural Funds legislation, the Member
State is obliged to submit to the European Commission information on the
project.” The Commission shall examine the information supplied and may
refuse the approval of the project only on grounds that the independent external
quality review identified ‘significant weaknesses’ of the project. Any ‘approval’
only concerns the co-financing of the project by the EU. Regulation 1303/2013
is silent on participation questions. Article 6, though, declares that ‘Operations
supported by the ESI Funds [these are the Funds mentioned in the title of
Regulation 1303/2013] shall comply with applicable Union law and national law
relating to its application’. Participation of the public shall thus be ensured at the
level of the EU Member States.

Generally, it can be confirmed that the permitting procedures for large
projects and thus the participation provisions depend exclusively on national law.

Aarhus Convention, Article 7.

Directive 2001/42 on the assessment of the effects of certain plans and programmes on the
environment, O] 2001 L197/30.

Regulation 1303/2013 laying down common provisions on the European Regional Development
Fund, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for
Rural Development, and the European Maritime and Fisheries Fund, OJ 2014 L347/320,
Articles 100-102. A large project is a project with investment costs of 50 or 75 million euro.
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Nevertheless, EU law has, in recent years, considerably influenced the national
provisions. The requirement of realising an environmental impact assessment for
projects, before a permit is granted, was already mentioned. Of particular interest
are the provisions of Articles 170-172 TFEU on trans-European networks.
These provisions intended to promote the realisation of projects in the area of
transport, energy and telecommunications which had a trans-national character.
As administrative cooperation between Member States was frequently hampered
by different strategic approaches, different political and financial priorities, and
other obstacles, EU secondary legislation progressively interfered in the planning
and permitting process of trans-European projects, as will be demonstrated
hereafter. Examples from the trans-European energy and transport regulations
may illustrate this.

4.1. TRANS-EUROPEAN ENERGY PROJECTS

Regulation 347/2013 deals with the guidelines for trans-European energy
infrastructure;' in this regard, the term ‘guidelines’ is somehow misleading,
as the provisions of the Regulations are binding."” The Regulation provides for
an EU list of projects of common interest, which is prepared by twelve regional
groups® and adopted by the Commission.” The first list was established in 2013
on the basis of suggestions by regional groups which are said to have consulted
stakeholders;** it is to be updated every two years.”® The inclusion of a project
in the EU list establishes the necessity to realise the project, subject to its exact
location, routing and the used technology (Article 7). The project shall obtain
the highest possible national priority and ‘shall be considered to be considered as
being of public interest from an energy policy perspective and may be considered

Regulation 347/2013 on guidelines for trans-European energy infrastructure, OJ 2013 L115/39.
19 Also the fact that Article 172(2) TFEU requires that guidelines which relate to the territory of a
Member State shall require the approval of the Member State concerned, is without relevance,
as this approval must be deemed to have been given with the adoption of the Regulation.

The regional groups are composed of representatives of the Member States concerned, the EU
Commission, the Agency for Cooperation of Energy Regulators, and professional organisations.
Only the Member States and the Commission vote; see Regulation 347/2013, Annex IIL.

21 Regulation 347/2013, supra note 18, Article 3; the criteria for establishing the list are laid down
in Article 4. In the meantime, the Commission adopted Delegated Regulation 1391/2013, OJ
2013 L349/28 which contains the first EU list of some 242 energy projects of common interest.
See Regulation 1391/2013, supra note 21, Recital 4: ‘In the context of the Regional groups,
organisations representing relevant stakeholders, including producers, distribution system
operators, suppliers, consumers, and organisations for environmental protection, were
consulted’.

Projects which are part of that list include the construction and reinforcement of electricity
lines and gas pipelines, interconnectors, internal lines, storage projects for electricity, for gas
and liquefied natural gas (LNG), air energy and hydro-pumped projects, construction and
extension of transformers, substations, LNG terminals, and oil terminals.
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as being of overriding public interest provided that all the conditions’ set in
Directives 92/43 and 2000/60 are fulfilled.**

The permit procedure is split into a ‘pre-application procedure’ which dates
from the start of the permit procedure and the acceptance of the application by
the competent authority, and a ‘statutory permit granting procedure’ which dates
from the acceptance of the application and the decision on it (Article 10). Together,
these procedures shall not exceed 42 months. Before the beginning of the pre-
application procedure, at least one public consultation on the project shall be
organised, in particular in order to find the most suitable location and trajectory
of the project (Article 9(4). The wording of the Regulation - the consultation ‘shall
be carried out by the project promoter, or, where required by national law, by the
competent authority’ - indicates that the consultation be preferably made by the
promoter.

Member States must appoint one national competent authority to facilitate
and coordinate the permit granting process (Article 8). Annual reports on progress
of the project shall be submitted to the Commission. Where delays occur, they
have to be explained. And where ‘significant implementation difficulties’ appear,
a European coordinator may be appointed to eliminate problems - in particular
those between different Member States (Article 6).

The provisions of Directive 2011/92 on public participation in an
environmental impact assessment of a project were not explicitly changed by
Regulation 347/2013. This includes the taking-over, in Article 9(6), of the error in
Directive 2011/92, according to which for transboundary projects, only an inter-
governmental cooperation with the neighbouring State shall take place.” Indeed,
as mentioned above, that provision of Directive 2011/92 was superseded by
Articles 3(9) and 6 of the Aarhus Convention which gives an own, fundamental
right of participation to every citizen who is concerned, independent of his
citizenship, nationality or domicile. The Aarhus Convention prevails over
Directive 2011/92 as well as over Regulation 347/2013.

While not explicitly stated in Regulation 347/2013, it may be expected that the
process of public participation in future will be organised by the project promoter
and not by the public authorities. This follows from the fact that the promoter
shall ‘prepare a report summarising the results of activities [not of ‘his’ activities!]
related to the submission of the application including those activities that took
place before the start of the permit granting procedure ... Due account shall be
taken of these results in the comprehensive decision’ on the permit application.*
Ifthis interpretation is correct, it means that the public authorities will, in projects
coming under Regulation 347/2013, hear of the public concern only via the filter
of the project promoter.

24 Regulation 347/2013, supra note 18, Article 7(8).
2 See Directive 2011/92, supra note 2, Article 7.
26 Regulation 347/2013, supra note 18, Article 9(4).
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4.2. TRANS-EUROPEAN TRANSPORT PROJECTS

The trans-European network in the transport sector is more integrated. New
guidelines for the transport network were adopted” which establish two transport
networks concerning railways, inland waterways, road, maritime transport and
motorways of the sea and airports: a comprehensive network which lists the
projects that are to be realised by 2050, and a core network for those transport
projects which are ‘of highest strategic importance’” and shall be realised by 2030.
Regulation 1315/2013 lists, in the form of maps, the projects which come under
the two networks. The projects are structured in nine European corridors; for
each corridor, a European coordinator was appointed by the Commission which
shall facilitate and promote the realisation of the projects. The Coordinator shall
be assisted by a ‘Corridor Forum’, the composition of which is decided upon by
the Member States concerned by the corridor.”® For projects in each corridor, a
plan shall be elaborated which shall be approved by all Member States concerned.

For each project, Member States ‘may’ appoint a single contact authority for
the purpose of facilitating and coordinating the process of granting permits. As
regards the environment, Regulation 1315/2013 limits itself in mentioning that the
projects shall respect existing EU environmental law, including Directives 92/43
(habitats and species), 2000/60 (water), 2001/42 (strategic impact assessment),
2009/147 (birds) and 2011/92 (environmental impact assessment). The projects
shall also be resilient to climate change and environmental disasters.

4.3. CONCERNED CITIZENS AND TRANS-EUROPEAN
PROJECTS

Participation, states Article 6(4) of the Aarhus Convention, shall take place early,
‘when all options are open and effective public participation can take place’. If
one looks at the present state of affairs for the large trans-European energy and
transport projects, one wonders what this means in reality.

For example in the energy sector, the project of common interest listed in
Commission Regulation 1391/2013, under no. 2.3.2, provides for an interconnection
line for electricity between Aubange (Belgium) and Bascharage/Schiftlange
(Luxembourg). Project 1.3 provides for an interconnection between Endrup
(Denmark), Niebiill and Brunsbiittel (Germany). A look at the geographical map
shows that the routing for both electricity lines is more or less fixed by the different
end points. What can thus the public concerned still participate in?

¥ Regulation 1315/2013 on Union guidelines for the development of the trans-European
transport network, OJ 2013 L348/1.

28 Regulation 1315/2013, supra note 27, Article 46.
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The common interest project 8.1.2 provides for the realisation of ‘one of the
following LNG terminals: Finngulf LNG, Paldiski LNG, Tallinn LNG, Latvian
LNG’. In this regard, Regulation 1391/2013 has the character of a plan, as
apparently there was a decision to build a LNG terminal, but it is not yet decided,
where exactly this project will be realised.” Under the Aarhus Convention,
Article 7, as well as under Regulation 1367/2006,% Articles 2(e) and 9, there should
have been ‘early and effective’ participation of the public concerned with regard to
such planning. However, neither the draft regional energy lists were submitted to
a participation procedure of the public concerned;® nor was Regulation 1391/2013
submitted to any form of participation procedure.

The decision on projects of common interest in the transport sector is even
more arbitrary: the projects of common interest are laid down in Regulation
1513/2013. There is no mention of any discussion at regional or local level,
whether this or that project should be included, this or that city selected as the
‘urban node’, etc.

For both energy and transport projects, the citizens concerned may thus,
when it comes to the permitting stage of the individual projects, raise concerns
about the exact location of the project and may, at best, reach a displacement by
some meters. However, the realisation of the project as such cannot be questioned
any more, as it is fixed by EU legislation which, in turn, is based on the concerned
Member State’s explicit agreement.

The Espoo Convention - let it be repeated, it is part of EU law - provides that
for transboundary projects also the zero alternative be examined, which means
the option not to realise a project. EU Directive 2011/92 does not go as far, but
only requires an examination of alternatives. Both provisions are, in the light of
the content of Regulations 347/2013 and 1315/2013, in practice no longer relevant.

This means in clear terms that EU infrastructure planning restricts the
possibilities of the public concerned to participate in decision-making on
projects or plans and programmes. The ‘technocratic’ concern for accelerating
and streamlining the permitting process for such projects very largely prevailed
over concerns to have a democratic decision-making process, as it had been
developed under the Aarhus Convention and Directives 2011/92 and 2001/42
and Regulation 1367/2006. It is not surprising that in view of this approach to
citizen participation in decision-making on projects that have an impact on the

» Tallinn is the capital of Estonia. Paldiski is an Estonian city 50 km west of Tallinn. ‘Finngulf’

refers to the places of Ingaa or Porvoo in Finland; ‘Latvia’ apparently means the construction
of an LNG terminal somewhere in Latvia.

Regulation 1367/2006 on the application of the provisions of the Aarhus Convention on access
to information, public participation in decision-making and access to justice in environmental
matters to Community institutions and bodies, OJ 2006 L264/13.

Regulation 1391/2013, supra note 18, mentions in Recital 4 that ‘in the context of the work of
the Regional Groups ... organisations for environmental protection were consulted’. Whether
these organisations were ‘concerned’ or not, is not mentioned. Also, the Recital refers to
consultations, not to a participation process.
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environment, citizens mainly adopt a NIMBY attitude: the project should be
realised ‘Not In My BackYard’.

4.4. WAYS AHEAD

The discussion on public participation in decision-making on projects, plans and
programmes that relate to the environment can, however, not end here. Indeed,
the individual citizen who is concerned by a trans-European project will mainly
act in his own, personal interest and will normally have a limited concern for
greater socio-economic considerations. What can he seriously argue about when
there is a reflection to build a gas pipeline between Belgium and the United
Kingdom or a motorway between Paris and Warsaw? Normally, he does not
have enough information on the environmental impacts which such projects will
have on fauna and flora, water, land use and other assets. And the Commission,
which is, whether it likes it or not, in the driving seat for realising trans-European
projects, has abstained until now from descending to the local level and inform
the local population, concerned by the project, of the general European interest in
realising it. It leaves this task to the national authorities which, in turn, delegate
that task to even lower instances.

This leads to a gap between local concerns and European interests. The heavy
discussions in Germany concerning the construction of the Stuttgart railway
station as part of a trans-European railway project are an eloquent example of
what such lack of communication can lead to.

It is obvious that there is some need of transboundary European planning of
energy and transport infrastructure; even if the EU would disappear tomorrow,
this need would still continue to exist. The question is therefore not to stop
trans-European transport or energy projects with the argument that the existing
provisions on citizen participation are not complied with. Rather, the problem
to solve is the compliance of the trans-European projects with Article 11 TFEU,
according to which environmental requirements — of which citizen participation
are a significant part - must be integrated into the definition and implementation
of the Union policies in the energy and transport area. If one takes this legal
requirement of EU policy seriously, one will have to admit that the consultation of
the citizens concerned only after the adoption of Regulations 347/2013 on energy
infrastructure, Regulation 1391/2013 on energy projects of common EU interest
and Regulation 1315/2013 on transport infrastructure comes too late. An effective
input of the citizens during the permitting procedure is not possible any more.

In the energy sector, the EU has set up twelve regional energy groups. These
groups are composed of government representatives of the Member States
concerned, and of professional operators in the energy sector. Representatives
of civil society should also be represented in such groups. They should have the
specific task of ensuring that environmental organisations and the general public
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in the regions concerned be informed in time of plans to realise energy projects of
common interest. Such an approach would avoid the present unpleasant situation
that only energy suppliers and other economic operators who are active in the
energy sector, are informed at an early stage of the envisaged trans-European
projects and are capable to bring their (vested) interests into the discussion.
Effective European, trans-boundary planning requires an open, democratic and
transparent planning and decision-making process, not an approach which is
limited to discussions between interested groups and the administration and
which is, hence, better qualified as technocratic.

Another option would be to set up, in addition to the regional group
mentioned before, an advisory group of civil society representatives which would
have access to the same information - studies, planning considerations, policy
reflections, etc. — as the regional group and which would be in charge to initiate,
stimulate and drive the discussion of the public concerned by the planning and
by the different projects which are considered. The above-mentioned case of the
construction of an LNG terminal in Finland, Latvia or Estonia is a good example:
why should the public concerned in these three countries not be able to express
opinions at the stage of planning, suggest the making of studies or exploration
tests or draw the attention on aspects which were, until now, less considered by
the engineers in charge of finding the best suitable place? This would not only be a
legal requirement of Directive 2001/42 and of the Aarhus and Espoo Conventions,
but would allow the taking into consideration of environmental concerns at an
early stage of the planning and permitting procedure.

It would also be possible for the Commission to appoint, for each of the
twelve regional groups, an environmental coordinator whose task would be to
ensure early and effective information and participation of the public concerned
in the process of realising the trans-European energy projects. In the same way
as the environmental representatives in the regional group or the environmental
advisory body, such a coordinator would have to liaise with the public concerned
and ensure that the procedure is less technocratic and more transparent and that
early and effective participation of the public concerned in the projects planning,
permitting and implementation stage is possible.

In the transport sector, no such regional groups for the nine trans-European
corridors appear to exist. However, the need to better inform and let participate
the public concerned in the planning, permitting and implementation of the
trans-European projects also exists in the transport sector. Here the necessity
to ensure a more efficient participation of the public concerned is even greater
than in the energy sector, because there is a common transport policy under
the EU Treaties which leads to more uniform and streamlined decisions at EU
level; hence, the weight of the technocratic element in this policy sector is greater
and needs to be better balanced against the interests of the public concerned.
Therefore, it would have been necessary, as a minimum, that environmental
representatives are members of the different Corridor Forums mentioned in
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Article 46 of Regulation 1315/2013, though such a membership does not appear
sufficient yet, in order to ensure effective participation of the public concerned in
the decision-making process of trans-European transport projects.

It is not overlooked that only few environmental organisations and, more
broadly, civil society organisations and bodies have the necessary personal and
financial resources to assume the task of actively participate in the trans-European
energy and transport planning and permitting process. However, this cannot be
an obstacle to moving into the direction which is suggested here. European and
national institutions and bodies who develop plans, programmes and projects
to realise the trans-European energy and transport infrastructure are also
responsible for ensuring that this process takes place in democratic-transparent
and not in technocratic secretive forms. It is well known that the environment
has no voice; as trans-European energy and transport projects always affect the
environment, it is the task of those who advance such trans-European projects to
ensure that the environment obtains the opportunity to voice its concern - be it
through concerned citizens or environmental organisations. The final decision
on how to balance in a concrete case the environmental and the project promoter
interests remains with the public authorities. But these public authorities must
ensure that they hear both promoters and citizens, and thus avoid one-sided
decisions.

5. CONCLUSION

1. Transparency and citizen participation in large projects which are realised
in the context of the trans-European energy and transport networks is at
present very unsatisfactory. The essential decisions in both sectors are taken
at EU level, before the national permitting process begins.

2. For trans-European energy and transport projects, the concerned citizens
therefore have only marginal possibilities of voicing their concern during the
permitting process.

3. Citizen participation in transboundary projects is not organised in the form
whichisrequired by the Aarhus Convention — an individual right of concerned
citizens to participate — but is based on intergovernmental cooperation.

4. 'The European Commission would be well advised to consider new forms
of environmental and/or civil society participation earlier in the process at
European level, where projects of common EU interest are selected and where
considerable financial resources are made available. The almost total absence
of environmental considerations in the present decision-making process on
trans-European energy and transport infrastructure is not compatible with
Article 11 TFEU.
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CHAPTER 4

FROM HOST TO INVESTOR:
ENHANCING THE SUSTAINABILITY
OF CDM FOREST CARBON PROJECTS

Yixin Xu*

1. INTRODUCTION

Serving the ultimate goal to ‘stabilize GHGs concentrations in the atmosphere
at the level that would prevent dangerous, human-induced climate change’, the
UNFCCC has originally recognised forests as both terrestrial sinks and sources
of greenhouse gases (GHGs) since 1992." On the one hand, forests are so-called
‘sinks’ because the vegetation and soils contained in forests can absorb and store
GHGs, particularly carbon dioxide (CO,), from the atmosphere through the
photosynthesis process.? Therefore, enhancing forests conservation and planting
more trees can reduce atmospheric GHGs and mitigate climate change.’

On the other hand, forests can be called ‘sources’ of GHGs emissions because
the CO, absorbed by the forests can be released back into the atmosphere through
natural respiration or by human actions such as logging, biofuel consumption
and artificial forest fires.* This means that the forest storage of the CO, is not

Yixin Xu is a PhD student at the Erasmus University Rotterdam, the Netherlands, supported
by a scholarship from the China Scholarship Council. E-mail: xu@law.eur.nl. Special thanks to
my supervisor Prof. Michael Faure, who has given valuable comments and advice on my paper
and PhD research.

! Article 2, Article 4(1)(d), Article 4(1)(c) UNFCCC, adopted at the ‘Rio Earth Summit’ in 1992
and entered into force on 21 March 1994, full text available at: http://unfccc.int/essential-
background/convention/items/6036.php.

2 R.K. Dixon, A.M. Solomon, S. Brown, R.A. Houghton, M.C. Trexier, & ]J. Wisniewski, Carbon
pools and flux of global forest ecosystems, Science, 1994 (263), p. 185, 187 et seq.

3 R.T. Watson, LR. Noble, B. Bolin, N.H. Ravindranath, D.]. Verardo ¢ D.]. Dokken, Land use,

land-use change and forestry: a special report of the Intergovernmental Panel on Climate

Change, Summary for Policymakers, 2000, p. 4.

S. Brown, LR. Swingland, R. Hanbury-Tenison, G.T. Prance & N. Myers, Changes in the use and

management of forests for abating carbon emissions: issues and challenges under the Kyoto

Protocol. Philosophical Transactions of the Royal Society of London. Series A: Mathematical,

Physical and Engineering Sciences, 2002 (360), p. 1953, 1594 et seq. A. Golub, T. Hertel,

H.L. Lee, S. Rose & B. Sohngen, The opportunity cost of land use and the global potential for
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permanent. This non-permanence feature brings challenges and uncertainties
to measure forest emission reductions accurately and leads to a controversial
negotiation process on this issue.’

After the UNFCCC, the Kyoto Protocol to the UNFCCC incorporated
land use, land use change and forestry (LULUCF) activities as a method for the
committed industrialised countries to comply with their GHGs emission reduction
commitments.® However, subsequently, the Marrakech Accords narrowed down
the scope of legitimate LULUCF projects hosted in developing countries. Firstly,
it stipulates that only afforestation and reforestation (A/R) projects in developing
countries can produce measurable CERs in the CDM regime.” Afforestation and
reforestation refer to tree planting activities on lands without forests for at least 50
years or lands which used to be forests before 1989.% Activities reducing emissions
from deforestation and forest degradation plus the conservation, sustainable
management of forests and enhancement of forest carbon stocks in developing
countries (REDD+) were excluded from the CDM and have remained undecided
in the negotiations since 2005.” Secondly, it stipulates that the CERs from CDM
A/R projects have temporary validities and limits the maximum amount of the
CERs that can be used from CDM A/R projects to meet the commitments for the
first commitment period (2008-2012) to five percent.”

greenhouse gas mitigation in agriculture and forestry, Resource and Energy Economics, 2009
(31), p- 299, 300 et seq.

5 N. Hohne, S. Wartmann, A. Herold & A. Freibauer, The Rules for Land Use, Land Use Change
and Forestry Under the Kyoto Protocol - Lessons Learned for the Future Climate Negotiation,
Environmental Science & Policy, 2007 (10), p. 353, 359 et seq.

6 Article 3, Kyoto Protocol, 37 ILM (1998) 22, was adopted in 1997 and came into force on

16 February 2005, full text available at: http://unfccc.int/resource/docs/convkp/kpeng.pdf

(hereinafter Kyoto Protocol). The industrialised countries are listed in the Annex I to the

UNFCCC, their commitment for the first commitment period from 2008-2012 is listed in the

Annex B to the Kyoto Protocol, their commitment for the second commitment period from

2013-2020 is listed in the Doha amendment to the Kyoto Protocol. The Doha amendment was

adopted in 2012, has been ratified by 23 countries and has not entered into force. See more

about Doha amendment at: http://unfccc.int/kyoto_protocol/doha_amendment/items/7362.
php.

Article 3, Kyoto Protocol, supra note 6, para. 13, 14, D. Article 12, Annex, Definitions,

Modalities, Rules and Guidelines Relating to Land Use, Land-Use Change and Forestry

Activities under the Kyoto Protocol, Decision 11/CP.7. See more at the UNFCCC official

website, LULUCF - Developments at past COP and SB sessions: http://unfccc.int/methods/

lulucf/items/3063.php.

Definition, Decision 16/CMP: ‘(b) “Afforestation” is the direct human-induced conversion of

land that has not been forested for a period of at least 50 years to forested land through planting,

seeding and/or the human-induced promotion of natural seed sources; (c) “Reforestation” is
the direct human-induced conversion of non-forested land to forested land through planting,
seeding and/or the human-induced promotion of natural seed sources, on land that was
forested but that has been converted to non-forested land. For the first commitment period,
reforestation activities will be limited to reforestation occurring on those lands that did not

contain forest on 31 December 1989.

o REDD+ related UNFCCC documents trace back to COP 11, 2005, see more at: http://unfccc.
int/methods/lulucf/items/6917.php.

10 Para. 7(a), (b), Decision 17/CP.7. Modalities and Procedures for a Clean Development
Mechanism as Defined in Article 12 of the Kyoto Protocol: http://cdm.unfccc.int/EB/rules/
modproced.html.

N
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As a cost-effective compliance method, the CDM was adopted in the Kyoto
Protocol. The CDM allows industrialised countries to invest in projects hosted
in developing countries and to purchase cheaper certified emission reductions
(CERs) from the projects." In the meantime, the developing countries can benefit
by receiving finance and/or advanced technologies from the investing countries.
This process fulfils the other goal of the CDM: to assist sustainable development
in developing countries."

Currently, the sustainability assessment of CDM projects is conducted at
the second stage of the CDM Project Cycle procedure. The CDM Project Cycle
provides guidance of the monitoring of the implementation of all CDM projects
including forest projects."” Previous literature about the sustainability assessment
of the CDM forest projects could be divided into two groups.

First of all, the extensive discussions about the general contribution of CDM
to sustainable development argue that the CDM projects fail to assist sustainable
development in developing countries.' This part of literature, nonetheless, lacks
a focus on forest projects, which are even excluded in some studies because of
the forests” ecological features and the high uncertainty of relevant data.”® With
regards to the regions studied, some scholars have studied Africa and Latin
America, but few focus on Asia.'® Secondly, the literature on forests governance
also provides valuable insights about monitoring forest sustainability. However,
few focus on forest projects under the CDM legal regime. Regionally speaking,

1 Article 12(3)(b) Kyoto Protocol, supra note 6.

12 Article 12(2) Kyoto Protocol, supra note 6.

For more information about the CDM Project Cycle, see: http://cdm.unfccc.int/Projects/
diagram.html. For more information about CDM’s other projects sectors see the CDM official
website: https://cdm.unfccc.int/Projects/projsearch.html.

L. Schneider, Is the CDM Fulfilling Its Environmental and Sustainable Development
Objectives? An Evaluation of the CDM and Options for Improvement, Oko-Institut for
Applied Ecology, 2007 (248), p. 1685; K.H. Olsen, The Clean Development Mechanism’s
Contribution to Sustainable Development: A Review of the Literature, Climatic Change, 2007
(84), p. 59. K.H. Olsen ¢ ]. Fenhann, Sustainable Development Benefits of Clean Development
Mechanism Projects: A New Methodology for Sustainability Assessment Based on Text
Analysis of the Project Design Documents Submitted for Validation, Energy Policy, 2008
(36), p. 2819; C. Sutter & J.C. Parrefio, Does the Current Clean Development Mechanism
(CDM) Deliver Its Sustainable Development Claim? An Analysis of Officially Registered
CDM Projects, Climatic Change, 2007 (84), p. 75; J. Alexeew, L. Bergset, K. Meyer, ]. Petersen,
L. Schneider & C. Unger, An Analysis of the Relationship Between the Additionality of CDM
Projects and their Contribution to Sustainable Development. International Environmental
Agreements: Politics, Law and Economics 2010 (10), p. 233.

15 M. Jung, Host Country Attractiveness for CDM Non-Sink Projects, Energy Policy, 2006 (34),
p- 2173, 2174 et seq.

C. Figueres, Institutional Capacity to Integrate Economic Development and Climate Change
Considerations. An Assessment of DNAs in Latin America and the Caribbean, Inter-American
Development Bank, 2004, p. i; H. Winkler, O. Davidson &, S. Mwakasonda, Developing
Institutions for the Clean Development Mechanism (CDM): African Perspectives, Climate
Policy, 2005 (5), p. 209; L. Morera, O. Cabeza & T. Black-Arbeldez, The State of Development
of National Clean Development Mechanisms Offices in Central and South America, in OECD
(ed.), Greenhouse Gas Emissions Trading and Project-based Mechanisms, 2004, pp. 30-39.
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some forest scholars discuss forest management in Southeast Asia.” However,
China, a major host country of CDM forest projects, has not been included in
these studies.

To contribute to filling the literature gaps, this chapter discuss the
sustainability of the CDM forest projects and put particular attention to the major
host developing countries including China, Colombia and India. Following the
new tool published by the CDM Executive Board for describing the sustainable
development co-benefits of the projects, this study considers sustainable
development and forest sustainability consisting of three aspects: social, economic
and environmental.’®

Within the limited literature which sheds light on the sustainability of
CDM forest projects, some scholars questioned the projects’ environmental
sustainability and claim that many CDM forest projects cause harm to local
lands and biodiversity conditions by the plantation of harmful trees or by
unintentionally increasing illegal logging in unprotected forests."”

With reference to the social-economic impacts of the projects, firstly, some
scholars pointed out that the state has preferentially granted land titles to key
corporations rather than to smallholders, which directly or indirectly causes
the exclusion of poor, non-documented tenant farmers and rural populations.?
Secondly, many contracts for the CDM forest projects have arrangements about
using large-scale industrial tree plantations to replace original agricultural
activities. Some study claims that industrial tree plantations provide less
employment than agricultural activities and such arrangement may, therefore,
have difficulties in sufficiently providing local formers’ livelihood.* Thirdly, a

B. Cashore & M.W. Stone, Can Legality Verification Rescue Global Forest Governance?:
Analyzing the Potential of Public and Private Policy Intersection to Ameliorate Forest
Challenges in Southeast Asia, Forest Policy and Economics, 2012 (18), p. 13.

18 CDM, Voluntary Tool for Describing Sustainable Development Co-Benefits (SDC) of CDM
Project Activities or Programmes of Activities (SD Tool), http://cdm.unfccc.int/Reference/
tools/index.html. The three-pillars definition is also adopted in the Forest Principles,
A/CONF.151/26 (Vol. III), Report of The United Nations Conference on Environment
and Development, www.un.org/documents/ga/confl51/aconf15126-3annex3.htm; OECD,
Guideline on Sustainability Impact Assessment, 2010, p. 4; Forest Stewardship Council, FSC
Principles and Criteria for Forest Stewardship, FSC-STD-01-001 V5-1 EN, 2014, p. 2.

¥ M. Ma, T. Haapanen, R.B. Singh ¢ R. Hietala, Integrating Ecological Restoration into CDM

Forest Projects, Environmental Science & Policy, 2013, p. 143, 145 et seq. Greenpeace, What

Accelerate the Drought in Guangxi? - The Secret of the Fast-Growing Eucalyptus Forest,

20 April 2010, www.greenpeace.org/china/zh/news/stories/forests/2010/04/gx-plantation-

story/. Fern, Sinking the Kyoto Protocol: The links between forests, plantations and carbon

sinks, 2000, p. 1, 9 et seq. A. Long, Global Climate Governance to Enhance Biodiversity &

Well-Being: Integrating Non-State Networks and Public International Law in Tropical Forests,

Environmental Law, 2011 (41), p. 95, 131 et seq.

M. Kroger, The Expansion of Industrial Tree Plantations and Dispossession in Brazil,

Development and Change, 2012 (43), p. 947, 948 et seq.

R. Carriere, L. Lohmann & L. Lohmann, Pulping the South: Industrial Tree Plantations and

the World Paper Economy, 1996, p. 102.
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new form of colonialism is deemed to be happening.”* Because through a forest
carbon project contract, the needs and rights of indigenous peoples will be frozen
in the coming decades. Their lands are used by developed countries to make up
for their previous or future GHGs emissions and themselves are left no choice but
to leave their hometown to make a living elsewhere.

Therefore, to promote the sustainability of CDM forest project in terms
of biodiversity conservation and poverty alleviation, this chapter proposes to
enhance the current CDM sustainability assessment regulation and practices
from a law and economic perspective. The rest of the chapter is structured as
follows.

Based on a legislative analysis and case studies, section 2 will firstly discuss
the current regulatory and private sustainability assessments practices in
detail and examine the existing problems. Furthermore, section 3 will review
previous literature and possible solutions from a law and economics perspective.
Subsequently, in section 4, a new suggestion is proposed from the perspective of
the investors of the projects. Lastly, section 5 will briefly conclude the main points
of this chapter.

2.  CURRENT REGULATORY AND PRIVATE
SUSTAINABILITY ASSESSMENT

Under the CDM rules, it is compulsory for the projects to pass the host developing
country’s assessment on whether the project assists sustainable development.®
Moreover, there are also projects that additionally employ international private
forest certification schemes to test the projects against self-design sustainability
criteria and practices. Recently, in response to the considerable criticism on the
contribution of the CDM projects to sustainable development, the CDM Executive
Board (CDM EB) approved an international sustainability assessment tool.**
Through this tool, a CDM project could elaborate its co-benefits for sustainable
development from social, economic and environmental perspectives on a
voluntary basis. The following texts will separately discuss these sustainability
assessments in detail.

22

A. Agarwal & S. Narain, Global Warming in An Unequal World: A Case of Environmental
Colonialism, 1991, pp 16-17.

Para. 1, CDM EB 16 Report, Annex 6, Clarification on elements of a written approval,
http://cdm.unfccc.int/EB/016/eblérepan6.pdf, p. 1.

2 Carbon Market Watch News, New Sustainable Development Tool Is A Small Step Forward,
9 April 2014.

23
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2.1. HOST COUNTRIES’ REGULATORY SUSTAINABILITY
ASSESSMENT

The regulatory sustainability assessment of host developing country is currently
conducted at the National Approval stage of the CDM project cycle.” This section
will first briefly introduce the main players and the stages of the CDM project
cycle. Secondly, it will focus on the sustainability assessment at the National
Approval stage.

2.1.1.  'The Main Project Players and CDM Project Cycle

The CDM Project Cycle is formulated by neatly structured CDM rules including
standards, methodologies and guidelines. The CDM rules deprive from the
general principles in the UNFCCC and KP. Detailed regulations of the CDM are
decided at the Conference of the Parties (COP) and Conference of the Parties
serving as the Meeting of the Parties to the Kyoto Protocol (CMP). Rules about
practical and technical issues are further developed by the CDM Executive Board
(CDM EB), including most standards, methodologies, guidelines and templates.
The CDM EB was established by the decision of the first session of the CMP.*

The CDM project cycle works as a monitoring procedure and also a guide for
the project players to follow. Pursuant to the CDM rules at each stage, projects
are assessed by various monitoring entities at national and international levels.
Accordingly, the project players have different tasks according to the criteria at
different stages.

In a CDM project, there are four main players. Firstly, the public or private
entities from the Annex I countries act as the investors or the buyers of the
CERs. The investors aim to pay a lower price for the same amount of GHGs
emission reductions that would otherwise be produced in their home countries.
Secondly, the ‘project developer’ manages the project and sells the CERs. The
project developer is largely a private or public entity with professional knowledge
in writing Project Design Document (PDD) or in promoting, managing and
representing the project.”” Regardless of the identity of the project developer,
the country where the project is located is the host country of the CDM project.
The host country has to be a developing country, which would receive finance
and/or advanced technologies from investing countries. The third type of players

For more information about the CDM Project Cycle, see: http://cdm.unfccc.int/Projects/
diagram.html. For more information about CDM’s other projects sectors see the CDM official
website: https://cdm.unfccc.int/Projects/projsearch.html.

26 Para. 5, Annex, Decision 3/CMP.1, Modalities and Procedures for a Clean Development
Mechanism as Defined in Article 12 of the Kyoto Protocol, FCCC/KP/CMP/2005/8/Add.1,
full text available at: http://unfccc.int/resources/docs/2005/cmpl/eng/08a01.pdf, p. 6, 8 et seq.
See more CDM rules and reference at https://cdm.unfccc.int/Reference/index.html.

2 World Bank, BioCarbon Fund Experience: Insights from Afforestation and Reforestation

Clean Development Mechanism Projects, 2011, p. 140.
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is the landowners of the project, which is also called the project’s stakeholders.
The identities of the stakeholders vary pursuant to the national land-use laws.
The fourth type of players consists of the international and national monitoring
entities, which govern the performance of the CDM projects. Except for the
monitoring entities, other players are regarded as project participants.

For all CDM projects, there are seven stages in the CDM project cycle to
obtain certified emission reductions (CERs) and afterwards the CERs can be
transferred to the investors. The seven stages are project preparation, national
approval, validation, registration, monitoring, verification and issuance.” At
the preparation stage, a Project Design Document (PDD) will be developed by
the project developer according to the PDD template published by the CDM
demonstrating detailed information about the project including geographical and
environmental information.* The PDD is one of the most significant documents
of CDM projects. It is the basis to apply for approvals and verifications.

The second stage in the CDM project cycle is the National Approval, where
the project documents including PDD will be assessed at the national level by
the designated national authorities (DNA). This part will be further elaborated
in the next section. At the third stage, validation, the PDD will be submitted
to a Designed Operational Entity (DOE) to be reviewed against the CDM
requirements.*!

The DOEs can be either domestic legal entities or international organisations
accredited by the CDM EB for CDM projects of specific sectors.** The DOEs act
like the extended arm of the CDM EB and have a contractual relationship with
the project developer. If a DOE is in favour of the project, the project will go
to stage four, registration, in which the CDM EB and the public will review the
project against the CDM requirements.*

Atstage five, monitoring, the project participants monitor the implementation
of the project against the approved methodology in the PDD. At stage six,
verification, the DOE will verify the emission reductions generated by the project.
A project successfully verified by the DOE will receive the issuance of CERs from
the CDM EB at stage seven.

28 CDM, Glossary: CDM terms, Version 07.0, COM-EB07-A04-GLOS, p. 16.

» See CDM official website, CDM Project Cycle: https://cdm.unfccc.int/Projects/diagram.html.

30 There are in total 5 types of PDD template on the official website of CDM and two special
forms for CDM A/R project activities. They are CDM-AR-PDD-FORM, https://cdm.unfccc.
int/filestorage/e/x/t/extfile-20140625145508804-PDD_form06.pdf/PDD_form06.pdf?t=SFN
8bmE1ZWZIfDA0oSsUOrM30m6yA_cNnAYWX and CDM-SSC-AR-PDD-FORM for small
scales CDM A/R projects, https://cdm.unfccc.int/filestorage/e/x/t/extfile-20140625145538274-
PDD_form08.pdf/PDD_form08.pdf?t=WUh8bmE1ZW ZtfDB7GjeA20GHv4ZRTx-1p5c_.

3 CDM validation and verification standard, Version 07.0, https://cdm.unfccc.int/filestorage/e/
x/t/extfile-20140624190900494-accr_stan02.pdf/accr_stan02.pdf?t=YXh8bmE3bjBmfDCUk-

aZawyZr7IvVW7DAS5EeS.
2 See CDM official website, Governance, DOE, https://cdm.unfccc.int/EB/governance.html.
33 Afforestation and Reforestation Projects under the Clean Development Mechanism:

A Reference Manual, 2013, p. 19.
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As discussed above, there are three types of monitoring entities in the CDM
project governance. At stage two, the project will be assessed against national
laws by authorised national entities from the host country and the investing
countries. At subsequent stages, the project will be assessed by international
entities (DOE and CDM EB) against internationally binding CDM rules. Serving
the ultimate goal of the UNFCCC, the specific CDM rules focus on monitoring
GHGs emissions reductions. Therefore, the requirements are mainly about the
production and assessment of credible emission reductions, rather than the
assessment of the sustainability of the projects.

2.1.2. Regulatory Sustainability Assessment in the National Approval Procedure

As discussed above, at the second stage of the CDM Project Cycle, National
Approval, the project will be evaluated by the Designated National Authorities
(DNAs) of the countries involved in the project.’* The countries involved in a
CDM project normally include one developing country which hosts the project
and at least one developed country which invests in or purchases CERs from the
project.

The national authorities of the investing parties and of the host party have
different tasks when assessing the participants and the project under the CDM
rules. An investing country’s authority will examine whether their domestic
participants are voluntary.® If an investing country’s authority approves the
project and the participation of its domestic participant, it will issue a Letter of
Approval indicating that the investing country has ratified the Kyoto Protocol
and the participation is voluntary.*

As for the host country, its national authority will not only assess the
voluntary participation of its domestic participants but also assess whether the
project assists the host country in achieving its sustainable development goals.*”
A letter of approval from a host country shall indicate that the host country has
ratified the Kyoto Protocol, the participants are voluntary and it confirms the
contribution of the project to sustainable development.*

Only with positive statements in the letters of approvals from both sides, a
project can move to the subsequent stage of the CDM Project Cycle. To acquire
the approval letters from the involving countries, the project proponent has
to comply with relevant national requirements of each involving countries. In
practice, the national authorities of the parties have discretion in stipulating their
national requirements. The CDM rules only regulate what issues shall be stated in

34 CDM, Designated National Authorities, http://cdm.unfccc.int/DNA/index.html.
i Para. 1, Annex 6, CDM EB 16 Report, Clarification on Elements of a Written Approval, p. 1.
36 Ibid.

37 Ibid.
38 Ibid.
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the letter of approval and do not prevent the host countries from conducting the
national assessment according to their national laws.

The national authorities can have additional requirements and assess on other
issues that are not required by the CDM. In fact, the national approval procedure
has evolved diversely in different countries.” The sustainability assessments of
host developing countries emerge with their own characteristics in the approval
procedures and requirements.** This part will be further discussed in the next
section.

As discussed above, the CDM rules do not contain detailed requirements for
the sustainability of projects. Therefore, the international entities do not conduct
substantial reviews on the projects’ design and implementation on sustainable
issues. Nevertheless, a formality review is required. According to the CDM
PDD template, an environmental impact analysis and a socio-economic impact
analysis of a CDM project are required to be demonstrated in the PDD of a CDM
afforestation and reforestation project.* Moreover, if the host country requests
the project proponent to conduct an environmental impact assessment, the
project developer has to conduct such an assessment.* However, the international
entities only review whether the analysis is presented and whether an assessment
is conducted. They will not assess whether the analysis or the assessment is
accurate, sufficient or credible.

In summary, from the discussion above, we can see that only the host country
has the authority and responsibility to assess the sustainability of a CDM project
in the CDM Project Cycle. The following section will provide a critical review
of the host countries sustainability assessment. With limited resources, this
research focuses on cases from three major host countries: China, India and
Colombia, because these three countries were among the five countries with most
CDM forest projects, biggest project area and most CERs production by August
2014.% To avoid repetitive introduction of their national approval procedures,
the discussion will focus on their existing problems in the assessments.

M.L.R. Chaparro, DNA structure and CDM project approval process in five Latin American
Countries: Argentina, Brazil, Chile, Mexico, and Peru, CDM Investment Newsletter, 2006 (2),
pp. 7-10.

R. Tewari, Mapping of Criteria set by DNAs to Assess Sustainable Development Benefits of
CDM Projects, 2012, p. 4.

4 Section D & E, CDM-AR-PDD-FORM, Version 08.0, revised and issued on 9 March 2015,
p- 19.

Para. 132, Annex 1, Clean Development Mechanism Validation and Verification Manual,
CDM EB 55 Report, p. 26.

3 According to the data provided in the PDD on the CDM official website: https://cdm.unfccc.
int/Projects/projsearch.html.
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2.1.3. Problems of Host Countries’ Sustainability Assessments

Limited theoretical and empirical research has shed light on the problems of
host countries’ sustainability assessments under CDM rules.** Continuing
the discussion above about the host countries’ sustainability assessment, the
following text will draw upon existing literature and identify the main factors
that lead to the failure of many host countries in maintaining the sustainability
of CDM forest projects.

First of all, based on an empirical study of India, Schneider (2008) pointed
out two problems that may exist in the host countries’ sustainability assessment.
Firstly, when an internationally unified definition for sustainable development
is lacking, the assessing criteria of some host countries appear to be too broad
and poorly enforced. Schneider (2007) criticised India’s criteria for sustainability
assessment as being very ambitious. Its criteria cover many aspects such as
poverty alleviation, environmental sustainability and technology developments.
However, very few CDM projects initiated at early stages comply with all the
criteria in practice. Projects’ data indicate that most approved projects put
economic attraction as the priority.*®

Secondly, when a host developing country vies for a larger market share of
the global carbon market, projects that are more economically profitable and
with less financial risks will prevail in receiving the national approval of the host
developing country.*® Enforcing sustainable requirements would increase the
cost for project management.”” Conversely, those CDM forest projects carried
out in an unsustainable manner may bring more short-term profits for local
governments and communities.*® Therefore, the host countries may intentionally
dilute their sustainability assessments to attract more foreign investment.

Thirdly, two cases in Panama and Colombia reflect that it is urgent for host
countries to address another problem in their sustainability assessments: the
absence of ex-post monitoring mechanism during and after the implementation

L. Schneider, Is The CDM Fulfilling its Environmental and Sustainable Development
Objectives? An Evaluation of the CDM and Options for Improvement. Oko-Institut for
Applied Ecology, 2007 (248), p. 1685; S. Subak, Forest Certification Eligibility as a Screen for
CDM Sinks Projects, Climate Policy, 2002 (2), p. 335, 339 et seq. Carbon Market Watch, The
Mandate to Protect Human Rights in the CDM (Newsletter No 17), 4 July 2011. A. Vorner &
O. Sogandares, Press Release: UN’s Offsetting Project Barro Blanco Hampers Panama Peace-
Talks, Carbon Market Watch, 15 March 2012. J. Chen ¢ ].L. Innes, The Implications of New
Forest Tenure Reforms and Forestry Property Markets for Sustainable Forest Management
and Forest Certification in China, Journal of Environmental Management, 2013 (129), p. 206,
207 et seq.

45 L. Schneider, supra note 14, p. 46.

1 Ibid., p. 47 et seq.

7 J. Fehse, Forest Carbon and Other Ecosystem Services, Synergies between the Rio Conventions,
in David Freestone, Climate Change and Forests: Emerging Policy and Market Opportunities,
p. 60.

8 L. Tacconi, Decentralization, forests and livelihoods: theory and narrative, Global

Environmental Change, 2007 (17:3), p. 344.
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of the forest carbon projects. The host countries’ sustainability assessment is
conducted at an early stage of project preparation or implementation based only
on a document review of the project design. The current CDM legal regime is
unclear about the host countries’ authority on ex-post monitoring after the Letter
of Approval (LoA) is granted.

In a case at Barro Blanco, Panama, a CDM forest project turned to have severe
negative impact on biodiversity.* An environmental group asked to withdraw
the approval and questioned the accuracy of the conducted environmental
impact assessment. In another case in Colombia, the government sought the
right to withdraw the letter of approval for registered CDM projects because of a
controversy on human rights issues in a CDM forest project.” At the 69*" meeting
of the CDM Executive Board, it was recommended that a host country should
be able to withdraw its LoA if a project is proven to have a harmful impact on
sustainable development.®* However, the CDM EB stated its point of view that the
suspension of a LoA is up to each of the relevant parties of the project, and it is not
for the Board to control or to comment on.*

The CDM’s attitude indicates that the value of the produced CERs in the
international carbon market is not directly affected by the sustainability of a
CDM project. The current CDM legal framework does not contain international
ex-post sanctions or punishments on the CDM projects for sustainable issues.
Without further supervision during or after the project implementation, the
actual contribution of the projects may vary from what is planned.

Fourthly, some regulatory sustainability assessments of the host countries
show a lack of assessment on the compensation plans for indigenous peoples.
CDM forest projects normally occupy a large area of land, which may previously
be used by indigenous peoples to conduct unsustainable, short-term rotation
forest activities.”® Sustainable plantations with minimised fertiliser and longer
rotations may end up with less income for the local communities.”* In many
CDM forest projects, local communities receive compensations or revenues for
providing land for the projects for a certain period. However, once the project

49

A. Vorner & O. Sogandares, Press Release: UN’s Offsetting Project Barro Blanco Hampers

Panama Peace-Talks, Carbon Market Watch, 15 March 2012.

50 Carbon Market Watch, the Mandate to Protect Human Rights in the CDM (Newsletter No 17),
4 July 2011.

o Report of the High-Level Panel on the CDM Policy Dialogue, Climate Change, Carbon

Markets and the CDM: A Call to Action, Executive Summary, 2012, p. 6.

Annual report of the Executive Board of the Clean Development Mechanism to the Conference

of the Parties serving as the meeting of the Parties to the Kyoto Protocol, Eighth session, Doha,

26 November to 7 December 2012, FCCC/KP/CMP/2012/3 (Part I), para. 101. See more at

UNFCCC Secretariat, Withdrawal or Suspension of Letters of Approval: Fourteenth meeting

of the CDM DNA Forum, 2012, p. 3.

J. Chen & ].L. Innes, The Implications of New Forest Tenure Reforms and Forestry Property

Markets for Sustainable Forest Management and Forest Certification in China, Journal of

Environmental Management, 2013 (129), p. 206, 207 et seq.

54 S. Subak, Forest Certification Eligibility as a Screen for CDM Sinks Projects, Climate Policy,

2002 (2), p. 335, 339 et seq.
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is terminated, local people may just go back to their original ways of forests
exploitation. Moreover, insufficient compensation within the project period
may increase leakage. This means that if the compensation within the project
period is not fairly contracted and is not enough for the local people to live on,
it is likely that the local people will commit illegal logging or unsustainable
forestry activities on unprotected lands outside the project area. Therefore, the
sustainability assessment of host countries should also assess the compensation
plans for indigenous peoples to ensure a sustainable livelihood for them when
conserving environmental sustainability in CDM forest projects.

Fifthly, the sustainability assessment of some host developing countries is
lack of transparency, such as China. According to a CDM Country Guide for
China, the national approval for CDM projects is not conducted by China’s DNA,
the National Development and Reform Commission.”® The DNA facilitates the
procedures for approving CDM projectsin China. Its higher authority, the National
CDM Board, supervises the approval of CDM projects. It is an expert team who
actually assesses the project documents and decides to request a resubmission of
the application or to reject an application.* Neither the composition of the team
nor the sustainability criteria used by the team is revealed in the documents or
relevant websites.””

2.2. PRIVATE FOREST CERTIFICATION SCHEMES
IN CDM FOREST PROJECTS

Except for the host country’s regulatory sustainability assessment, private
sustainability certification schemes are also applied in CDM forest projects. The
private forest certification schemes have been developed since early 1990s, due
to the ecological features and large scales of forest projects. The schemes are
normally implemented by special entities and have been widely applied not only
in CDM forest projects but also in other forest activities around the world.*®
Among the numerous forest certification schemes at national, regional or
international level, only two of them prevail in the CDM forest projects practices.
They are the Climate, Community and Biodiversity (CCB) standard and the
Forest Stewardship Council (FSC).

» Institute for Global Environmental Strategies & Chinese Renewable Energy Industries
Association (eds.), CDM Country Guide for China, 1* ed., 2005, p. 2.

56 K. Iyadomi, CDM Country Fact Sheet: China, IGES Climate Policy Project/ CDM Programme,
2008, p. 3.

57 R. Tewari, Mapping of Criteria set by DNAs to Assess Sustainable Development Benefits of

CDM Projects, 2012, p. 32.

Non-forest CDM projects mainly apply the Golden Standards to assess projects’ sustainability.

See more at M.A. Drupp, Does the Gold Standard label hold its promise in delivering higher

Sustainable Development benefits? A multi-criteria comparison of CDM projects, Energy

Policy, 2011 (39), p. 1213.
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Until August 2014, among 55 CDM A/R projects, 13 (23.6%) were certified
by private forest certification schemes.”® Six of them are certified by the CCB
and another seven certified by the FSC. Additionally, there is one project
claiming being operated by the companies certified by the Pan-European Forest
Certification (PEFC).®® Another one mentions that it will apply FSC best practices
but does not claim to be certified by the FSC.*!

Many articles have discussed the legitimacy, reputation and acceptability
of private forest certificate schemes including Raines (2003), Barnett (2006) and
Deephoust and Carter (2005).% However, this section focuses on the credibility
of the private forest certification schemes in CDM forest projects in the market,
namely to what extent such private sustainability assessment can reflect the
true status of the project’s sustainability. To do so, this section selects the two
dominating forest certification schemes as study subjects: the CCB and the
FSC. This section will first discuss how the market of private forest certification
schemes works in general. Then it will particularly focus on the CCB and the
FSC. Eventually, it will review the pros and cons of the private forest certificate
schemes in CDM forest projects from a law and economics perspective.

2.2.1. The Market of Private Forest Certification Schemes

Private forestry certification schemes are conducted in a market environment.
In contrast with regulatory sustainability assessment, the private certification
schemes are applied on a voluntary basis. It is the project developer who decides
whether to hire an independent entity to perform a sustainability assessment,
which indicates the project’s potential benefits and risks at social, environmental
and economic aspects.

Private forest certification schemes originally emerged in the market to
provide standards and monitoring services to the wood industries. Driven by
consumers’ interests on the environmental and social impacts of wood products
(including timber, paper pulp and biofuel), the projects voluntarily choose a

Based on the information documented in the PDD of registered projects on the CDM official
website. Relevant documents are available at: https://cdm.unfccc.int/Projects/projsearch.
html.

Project 4957: Securitization and Carbon Sinks Project, Chile, registered on 3 January 2012, the
PDD is available at: https://cdm.unfccc.int/Projects/DB/ICONTEC1309467081.51/view.
Project 3233: Argos CO2 Offset Project, through reforestation activities for commercial use,
Colombia, registered on 17 February 2011, the PDD is available at: https://cdm.unfccc.int/
Projects/DB/TUEV-SUED1261416776.52/view.

S.S. Raines, Perceptions of Legitimacy and Efficacy in International Environmental
Management Standards: The Impact of the Participation Gap, Global Environmental Politics,
2003 (3), p. 47. D.L. Deephouse ¢ S.M. Carter, An Examination of Differences between
Organizational Legitimacy and Organizational Reputation, Journal of Management Studies,
2005 (42), p. 329. M.L. Barnett, Waves of Collectivizing: A Dynamic Model of Competition
and Cooperation over the Life of an Industry, Corporate Reputation Review, 2006 (8), p. 272.
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certificating entity and pay for the assessing services.® The assessing entities are
mostly non-governmental organisations (NGOs). Once contracted, the private
institution gains the authority for decision-making, setting criteria, monitoring
and verification.** Certification from a credible certification entity would prove
the projects’ sustainability to the host countries, investors and the consumers of
wood products. Although, there is no superior authority overseeing the conducts
of the assessing entities, they are supervised by the market and influence each
other.

In CDM forest projects, project developers may seek to prove the sustainability
of the projects, the generated CERs and wood products to the host countries,
investors and the consumers of wood products. In some cases, the investors
directly request the project developers to obtain such a certificate as an additional
condition to the investment. For instance, the World Bank Biocarbon Fund
requires financed CDM A/R projects to be certified against the CCB.®

To enter national markets, international forest certification institutions like
FSC need to obtain legitimacy in national jurisdictions. The assessing schemes
need to adapt to the local socio-economic contexts and to face local competitors.
The empirical studies of Cashore et al. (2004) on the emergence of the FSC in
the US and the Europe show the interaction between the international forest
certification scheme FSC and the local competitors.®® In developing countries,
there is limited existence of certified forests.®” Van Kooten et al. (2005) revealed
several reasons for this phenomenon and concluded a few motivations for firms
in developing countries to seek forest certification.®

2.2.2. Forest Stewardship Council

The Forest Stewardship Council (FSC) was established in 1993 and was the earliest
transnational forest certification scheme that emerged to promote sustainable
forest management (SFM). The FSC is governed by members including
environmental NGOs such as WWF and Greenpeace, business and social

o3 S. Subak, supra note 54, p. 337 et seq.

ot T.M. Smith & M. Fischlein, Rival Private Governance Networks: Competing to Define the
Rules of Sustainability Performance, Global Environmental Change, 2010 (20), p. 511.

Z. Salinas & E. Baroudy, BioCarbon Fund Experience: Insights from Afforestation and
Reforestation Clean Development Mechanism Projects, World Bank, 2011, p. 31.

B.W. Cashore, G. Auld & D. Newsom, Governing through markets: Forest certification and the
emergence of non-state authority, 2004, pp. 59-218.

B. Cashore & M.W. Stone, Can Legality Verification Rescue Global Forest Governance?:
Analyzing the Potential of Public and Private Policy Intersection to Ameliorate Forest
Challenges in Southeast Asia, Forest Policy and Economics, 2012 (18), p. 13, 14 et seq.

68 G.C. Van Kooten, HW. Nelson & I. Vertinsky, Certification of Sustainable Forest Management
Practices: A Global Perspective on Why Countries Certify, Forest Policy and Economics, 2005
(7), p. 857.

S. Bell & A. Hindmoor, Governance without Government? The Case of the Forest Stewardship
Council, Public Administration 2012 (90), p. 144, 145 et seq.
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organisations, companies and individuals.” Its ultimate objective is to develop
‘environmentally appropriate, socially beneficial and economically viable’ forest
management.”! To ensure that the environmental, social and economic values are
fairly weighted by different interest groups and economic powers, the FSC uses
a voting mechanism, in which the votes of the members are equally designated
to three groups: environmental, social and economic chambers. Within each
chamber, the members are distributed to two sub-chambers: the North and the
South with equal amount of votes.

To understand the operational structure of the FSC, the following text draws
upon the discussions of Subak (2002) and Angelstam et al. (2013).7”> The FSC’s
international headquarter certifies institutions in different regions or countries in
the world and set up regional or national offices with more local experience and
expertise. The FSC only set the standards for forest practices and let third parties
carry out the assessments.”

The FSC International sets out 10 principles from environmental and social-
economic perspectives.” The principles incorporate opinions of the consumers
of wood products, environmentalists and private forest managers.”> These
10 principles will be further elaborated and supplemented by the national or
regional offices, taking into account the local context of particular countries or
regions.

The third parties accredited according to the FSC accreditation requirements
canimplement the standards to forest projects and issue certificates independently
and individually under the supervision of the Accreditation Service International
of the FSC. There are two main steps in the certifying process. The first step is the
project plan review, ensuring that the forests activities are designed with desirable
environmental and social characteristics. The second step is an auditing process,
which aims at monitoring the implementation of the project.

2.2.3. Climate, Community and Biodiversity Standard

The Climate, Community and Biodiversity (CCB) standard is provided by the
Climate, Community and Biodiversity Alliance (CCBA). By July 2014, the CCBA
partnership is joined by five international NGOs. They are the Care for global
poverty alleviation,” the Conservation International for nature protection for

FSC, Governance: https://ic.fsc.org/governance.14.htm.

71 FSC, Our Vision and Mission: https://ic.fsc.org/about-us.1.htm.

2 P. Angelstam, ].M. Roberge, R. Axelsson, M. Elbakidze, K.O. Bergman, A. Dahlberg &
J. Tornblom, Evidence-Based Knowledge versus Negotiated Indicators for Assessment of
Ecological Sustainability: The Swedish Forest Stewardship Council Standard as a Case Study,
Ambio, 2013 (42), p. 229, 230 et seq.

FSC, Accreditation Program: https://ic.fsc.org/accreditation.28.htm.

7 FSC, FSC Principles and Criteria for Forest Stewardship, FSC-STD-01-001 V5-1 EN, 2014, p. 3.
7 S. Subak, supra note 54, p. 337 et seq.

The Care, official website: www.care.org/about.
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human well-being,”” the Nature Conservancy for ecologically important lands
and waters and the most pressing conservation threats at the largest scale,”®
the Wildlife Conservation Society for wildlife and wild habitats across the
world,” Lastly, the Rainforest Alliance for ‘conserving biodiversity and ensuring
sustainable livelihoods by transforming land-use practices, business practices
and consumer behaviour’.®

The CCB identifies land-based projects design and implementation based
on three elements: global climate change mitigation, local communities’ socio-
economic benefits and biodiversity conservation.® The CCBA website is not clear
about who made the CCB standards under which procedure. Notwithstanding,
the CCB standards are highly regarded by the World Bank Biocarbon Fund,
which require financed CDM forest projects to apply CCB standards to verify
the non-carbon benefits for local farmers and local environments.®> World
Bank Biocarbon Fund contracted 21 projects over 16 countries and 5 regions by
November 2011.%

2.2.4. Problems of Private Forest Certification Schemes in CDM Forest Projects

The first problem associated with the private forestry certification schemes is that
the assessing target is also the buyer who pays for the assessing service. Therefore,
the assessing entity may diminish their assessing quality to attract more clients
(race to the bottom). Schneider (2007) claimed that such format of race to the
bottom is more likely to happen in a highly competitive market with a weak
sanction scheme.®

The lack of supervision is another problem of the private forestry certification
schemes. The private certification schemes are not legally constrained to any
authorities or sanctions. For them, a default would not be easily detected and
does not necessarily lead to any sanction.

Thirdly, Melo et al. (2013) considered that the technocracy of private
certification schemes imperil their assessing capacities.® Because of the privileges
of scientific expertise and the standardised monitoring systems, cultural and
intrinsic values are usually neglected. Indigenous peoples’ participation in

77 Conversation International, official website: www.conservation.org/about/Pages/default.aspx.
78 Nature Conservancy, official website: www.nature.org/about-us/index.htm?intc=nature.tnav.
about.

Wildlife Conservation Society, official website: www.wcs.org/about-us.aspx.

Rainforest Alliance, official website: www.rainforest-alliance.org/about.

81 CCB, Climate, Community & Biodiversity Standards, 3 edition, 2013, p. 1.

Z. Salinas & E. Baroudy, supra note 65, p. 31 et seq.

8 According to the CDM official website, there are in total 55 CDM forest projects by February
2014.

L. Schneider, supra note 14, pp. 5-6.

% I Melo, E. Turnhout ¢& B. Arts. Integrating Multiple Benefits in Market-Based Climate
Mitigation Schemes: The Case of the Climate, Community and Biodiversity Certification
Scheme, Environmental Science & Policy, 2014 (35), p. 49, 50 et seq.
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decision making and implementation are often not clearly defined, such as the
CCB Standards, which reduce the equity and transparency of the certification
schemes.

2.3. CDM VOLUNTARY TOOL FOR DESCRIBING
SUSTAINABLE DEVELOPMENT CO-BENEFITS

At the 70' session of the CDM Executive Board meeting, a voluntary tool for
describing sustainable development co-benefits was approved by the board.*
This tool was developed under the decisions of the CMP7. This tool provides a
platform for the project proponents to highlight the co-benefits of CDM projects
on a voluntary basis. The tool can be applied and updated at any time in the life of
a CDM activity. It maintains the authority of the host countries to define national
sustainable development criteria and to assess project accordingly.®’

The tool is a template that the project operating entity can fill in to reflect
a project’s co-benefits in sustainable development in social, economic and
environmental aspects.®® As far as the environment is concerned, the tool
assesses a project’s benefits in improving air, land, water and natural resources
conservation, including biodiversity. Regarding social impacts indicators, this
tool includes employment, health and safety, education and welfare. Under the
economic section, business growth, energy, technology transfer and national
economic independence are selected as indicators.

Several drawbacks of the tool were pointed out by Olsen (2012) and the
Carbon Market Watch (2012).* First of all, the application of the tool is voluntary.
Projects with less or no contributions on sustainable development may choose
not to apply the tool. Secondly, the accessibility of the tool is limited to project
coordinating or managing entities. Other parties, for instance, the indigenous
peoples at a forest project area, have no right of filling in or of supplementing
the tool. Thirdly, the information about the co-benefits provided by the project
coordinating or managing entities is not necessarily verified by an independent
third party. The credibility of the information is not guaranteed. Fourthly,
negative impacts are excluded from the tool. The projects are not required to

86 CDM Executive Board Seventieth Meeting Report, 2012, para. 82.

87 Decision 8/CMP7, Further Guidance Relating to the Clean Development Mechanism, FCCC/

KP/CMP/2011/10/Add.2, para. 5, p. 6.

The projects sustainable development co-benefits description reports is available at: http://

cdm.unfccc.int/Reference/tools/index.html.

89 K.H. Olsen, CDM Sustainable Development Co-Benefit Indicators, Measuring the Future
We Want - An International Conference on Indicators for Inclusive Green Economy/Green
Growth Policies, United Nations Environment Programme (UNEP), December 2012, Geneva;
Carbon Market Watch, The CDM Sustainable Development Tool: Why ‘Highlighting” Will
Not Deliver (Newsletter No 20), 12 July 2012.
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report their negative impacts in the tool. Lastly, there is also no indicator in the
tool reflecting the involvement of local stakeholders in a project.

3. SUGGESTIONS PROPOSED BY PREVIOUS
SCHOLARS

To look for possible solutions to enhance CDM forest projects’ environmental
sustainability in developing countries, this research draws insights from three
sources of literature: first of all, the literature with specific focus on the ecological
restoration of CDM forest projects; secondly, research about the sustainability of
CDM projects. Lastly, studies about the sustainability of forest projects under any
legal framework. The proposals in the literature could be categorised as below.

3.1. INTERNATIONAL VERSUS NATIONAL REGULATORY
APPROACH

Some scholars propose to use international regulatory resolution to enhance
CDM projects” sustainability. Ma et al. (2013) suggested integrating ecological
restoration into CDM forest projects.”® Muller (2007), Olsen and Fenhann (2008)
recommended applying international approaches such as rent extraction and text
analysis